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Wigan Adult Safequarding Board

The Adult Safeguarding Board is made up of representatives from the major
agencies in Wigan that accept responsibility for protecting vulnerable adults from
abuse. As at July 2009, membership consisted of:

5 Boroughs Partnership NHS Trust

Age Concern

Ashton, Leigh & Wigan Community Healthcare
Care Quality Commission

CLS Group

Community Safety

Domiciliary Care Agency

NHS Ashton, Leigh & Wigan

Police

Wigan & Leigh College

Wigan & Leigh Housing

Wigan Council Adult Services Department
Wigan Leisure & Culture Trust

Wrightington, Wigan & Leigh Foundation Trust

All agencies accept and endorse these Policy and Procedures and are
committed to the values and principles that underpin them.



- Policy And Practice

Introduction

These policy and procedures should be read alongside other documents that
have been produced by the Safeguarding Board:

Marketing Strategy
Business Plan And Constitution
Training Strategy

All of these strategies sit alongside those produced by the Council, Local
Strategy Partnership Board and individual member agencies in providing a
framework for action to ensure that Wigan is a better, healthier and safer place
for its residents in the future.

This document however, is specifically aimed at ensuring the necessary inter
agency working that is necessary to identify potential abuse to vulnerable adults
and protect them from abuse. By acting speedily and effectively to protect
adults, we will also significantly contribute to the ultimate aim of preventing abuse
happening in the first place.

There is no statutory framework for safeguarding adults although the Department
of Health has recently consulted on its guidance “No Secrets” (published in
March 2000) which established the framework for a multi agency response to
safeguarding. The policy and procedures described in this document are based
on “No Secrets”, anticipation of developments that may occur as a result of the
consultation and “Safeguarding Adults; A National Framework of Standards for
good practice and outcomes in adult protection work”, produced by the
Association of Directors of Adult Social Services. It also calls on the experience
obtained by agencies in responding to safeguarding over a period of time.

Through its use and application by all agencies that have responsibility for, or
come into contact with vulnerable adults, this policy and procedure manual will
give those adults the opportunity to live a life free from abuse or the fear of it
being inflicted on them. This will be achieved by the activities of both statutory
and non statutory Health and Social Care Agencies providing appropriate support
and protection whilst working in partnership with Criminal Justice Agencies in the
pursuit and prosecution of those who inflict abuse on others.

1.2 Policy Statement

The Policy agreed by the Safeguarding Board is that all member agencies are
fully committed to working together effectively to protect vulnerable adults from



abuse and to provide support to those people as necessary. The framework
within which that protection operates is provided by the multi agency procedures
contained within this document.

1.3 Policy Into Practice

The Safeguarding Board agrees that for this policy to work in practice, every
agency must accept individual and collective responsibility to ensure that they: -

1. Follow the Multi Agency procedures when responding to abuse.

2. Encourage and permit staff to attend relevant multi agency training.

3. Raise awareness of adult abuse issues within their own agency in
particular, but with colleagues and the wider community in general.

4. Promote good practice to prevent abuse.

5. ldentify abuse early when it occurs and take speedy and
appropriate action to protect people in accordance with these
procedures.

6. Commit themselves to the underlying values and principles on
which these procedures are based.

7. Provide appropriate resources for staff to meet the requirements of
these procedures.

1.4 Scope of Policy and Procedure

These guidelines and procedures are aimed at improving practice among
employees of the various agencies involved, in regard to the recognition,
reporting and investigation of abuse of vulnerable adults. They cover the
procedure for incidents of abuse of people who are dependent on others and
vulnerable by reason of mental illness or physical/learning disability, frailty or old
age. The procedures deal with abuse that takes place within a person's home or
any other place where they are being looked after, either permanently or
temporarily. The procedures are concerned with abuse that occurs within a
relationship of care giving and recognise the complexity of responsibilities, power
and past history which can arise in these situations.

They apply to any vulnerable person aged 18 or over who are in the Borough of
Wigan when the abuse (or alleged abuse) occurs. For the purposes of this
Policy and Procedures a vulnerable adult can be defined as a person who “is or
may be in need of community care services by reason of mental or other
disability, age or illness; and who is or may be unable to take care of him or
herself or unable to protect him or herself against significant harm or
exploitation”.



Values and Principles

2.1 Values

These procedures are based on the need to recognise, understand and promote
the rights of an individual, to maintain dignity and respect and to celebrate
diversity. These values are found in legislation such as The Human Rights Act
1988, and Mental Capacity Act 2005: guidelines such as No Secrets and
Safeguarding Adults: A National Framework of Standards for Good Practice and
Outcomes in Adult Protection Work (A.D.A.S.S) and local strategies such as
Building Stronger Communities (local strategic partnership).

2.2 Principles

Every adult has a right to self determination and to:

Be safe and live free from abuse or the fear of it,

Be protected from abuse.

Be treated with dignity and respect.

Be as independent as they can.

Be allowed to take an assessed degree of risk to remain
independent.

Be able to have privacy.

Be able to have maximum possible choice about how they live their
lives.

Be protected by the law.

Be able to have their rights upheld regardless of ethnic origin,
gender, sexuality, impairment or disability, age, class, religion or
cultural background.

Every adult must expect that:

Alleged abuse will be investigated thoroughly.

Appropriate action will be taken to stop the abuse.

Appropriate action will be taken to ensure abuse does not reoccur.
Abuse by “professionals” or paid carers may lead to disciplinary
action being taken.

Whenever appropriate, criminal investigation and prosecution will
be pursued.

Within these principles it is recognised that abuse can occur in many forms and
sometimes there are exacerbating factors that contribute to abuse occurring.
Whilst primarily being concerned with protection from abuse, it is recognised



within these procedures that this can sometimes best be achieved by providing
help and support, rather than punishment.

2.3 Prevention

Whilst these procedures provide a working guide in relation to responding to
potential abuse and protecting individuals, it is important to emphasise that the
priority of the Adult Safeguarding Board is to prevent abuse occurring in the first
place. The Business Plan and Marketing Strategy need to be read in this
context.

2.4 Confidentiality

All agencies must recognise requirements of confidentiality and the Data
Protection Act (1998). However, multi agency protection can only be successful
if relevant and appropriate information is shared between agencies as necessary.
The over riding principle to follow, when considering the sharing of information, is
whether it is necessary to do so in the best interests of an individual(s) and to
protect them from abuse. The same principle applies if the information could
prevent abuse occurring in the first place.

Information must therefore be shared on a need to know basis and for specific
reasons. Any agency receiving information must ensure that it is only shared
with others in accordance with the above requirements.

It is always preferable to seek informed consent for the sharing of information but

when this is not possible an agency must consider if consent should be
overridden in the best interests of an individual or others.

2.5 Continuous Improvement

Each agency has a responsibility to use feedback from practice to help improve
and develop future practice. The Adult Safeguarding Board has a similar
responsibility in respect of multi agency working. Therefore, through the
monitoring of activities undertaken within these procedures, the Safeguarding
Board will:

Support activities undertaken to collect relevant data.

Produce reports as necessary for consideration.

Use monitoring data to consider the effectiveness of the
Safeguarding Procedures.

Make recommendations as necessary to improve future practice.
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Agency Responsibilities

3.1 Professional Abuse

The agencies which are party to these Adult Abuse Procedures recognise the
potential for and the existence of abuse to vulnerable adults by those with whom
they have a professional relationship. It is expected that agencies will have their
own internal procedures for dealing with professional abuse which meet the
standards laid down in these guidelines. In this context a professional is any
person who is in a contractual relationship with an agency which results in them
being in a position of trust in relation to a vulnerable adult, their family and carers.

Professional abuse is seen to be significant harm caused by professionals. The
threshold of abuse by a professional is the same as the abuse by any other
person as laid down in these procedures. All vulnerable adults in receipt of
services from the agencies involved are entitled to the same level of
safeguarding from harm as is provided for people living in their own homes in the
community.

3.2 General

All Health and Social Care Agencies who commission or provide services
(whether in the public, voluntary or private sector) have a duty of care for
vulnerable adults. All of these agencies, therefore, have a responsibility to take
appropriate action to promote the quality of care provided to people, minimise
risk and take speedy action within these procedures where abuse is suspected.

The Adult Safeguarding Board will help and support individual agencies in
meeting their responsibilities by:

Producing a Business Plan to provide a framework for all multi-
agency activities within safeguarding.

Producing a comprehensive range of publicity information in
accordance with the Marketing Strategy.

Producing appropriate multi agency training in accordance with the
Training Strategy.

Producing an Annual Report.

3.3 Raising Awareness

Each agency has a responsibility to:

11



Support and promote activities within the Adult Safeguarding Board
Marketing Strategy.

Ensure staff attend relevant training as provided within the Adult
Safeguarding Board Training Strategy.

Ensure relevant information about adult abuse is provided to all
staff, service users, relatives and visitors.

Enable staff to respond appropriately to suspected abuse.
Raise the profile of adult abuse wherever possible within the
agency and with partner agencies.

Include Adult Safeguarding responsibilities in all contractual
arrangements.

3.4 Prevention

In accordance with the emphasis on preventing abuse from occurring in the first
place, each agency has a responsibility to:

Ensure safeguarding issues are linked to recruitment practice
though robust recruitment practices (Independent Safeguarding
Authority, taking up references, ensuring appropriate knowledge
and experience of safeguarding issues relevant to the post).
Ensure employment practices require provision of, and adherence
to, clear service standards.

Ensure all staff are clear about roles and responsibilities in respect
of job requirements in general but safeguarding in particular.
Adopt and promote an appropriate “Whistle blowing procedure” that
enables staff to raise concerns about colleagues without fear of
retribution.

Delegate lead responsibility for safeguarding issues to an
appropriate member of staff.

3.5 Responding to Suspected Abuse

In responding to any suspicion of abuse an agency will support staff in acting

appropriately by:
1. Ensuring staff follow multi agency procedures.
2. Providing detailed internal procedures to follow as necessary, but
ensuring these are complementary to the multi agency procedures.
3. Providing appropriate personal support and advice to staff.
4. Ensuring any investigations undertaken are coordinated within multi

agency procedures. Police investigations must not be
compromised whilst safeguarding and disciplinary procedures
should not be confused or duplicated.

12



3.6 Caring For An Individual

Whilst taking appropriate action to prevent or respond to abuse, agencies must:

Actively promote the empowerment and well being of vulnerable
adults through services they provide;

Act in a way which supports the rights of the individual to lead an
independent life based on self-determination and personal choice;

Recognise people who are unable to make their own decisions and
/ or to protect themselves, their assets and bodily integrity;

Recognise that the right to self-determination can involve risk and
ensure that such risk is recognised and understood by all
concerned, and minimised wherever possible;

Ensure the safety of vulnerable adults by integrating strategies,
policies and services relevant to abuse within the framework of
current legislation and statutory guidance;

Ensure that when the right to an independent lifestyle and choice is
at risk, the individual concerned receives appropriate help,
including advice, protection and support from relevant agencies;

Ensure that the law and statutory requirements are known and
used appropriately so that vulnerable adults receive the protection
of the law and access to the judicial process.

With regard to both guidance and procedures, all agencies should demonstrate
that they place importance on applying these principles and that any action they
take is governed by them.

3.7 Individual Agencies

Within these broad principles and responsibilities there are some agencies which
have specific additional duties which warrant specific comment:

Police

The Police have responsibility to investigate criminal offences and their
investigation will normally assume priority over other investigations.

Consultation with the Police at the earliest possible point is essential when any

forms of abuse are reported or alleged. Sexual abuse, physical abuse,
psychological abuse, financial exploitation, theft and fraud constitute criminal

13



offences. It is important for the Police and the Department of Adult Services to
formulate a collaborative approach identifying what each are to do. This will
enable them to establish whether a criminal act has been committed and will give
them the opportunity of determining if, and at what stage, they need to become
involved. In such cases the Police need to be involved in the strategy meeting.

Early involvement of the Police will help ensure that forensic evidence is not lost
or contaminated. Police have considerable skill in investigating and interviewing.
Early involvement may prevent the alleged abused adult being interviewed
unnecessarily on subsequent occasions.

The Police have a duty to the victim to assist, support and obtain evidence of
alleged offences and a responsibility to investigate a reported crime as well as
interview any identified suspects. The best interests of the victims as well as
their wishes should be taken into consideration. This process may not always
result in criminal proceedings.

Police investigations will be planned alongside managing and dealing with the
health and social care issues.

A higher standard of proof is required in criminal proceedings (beyond
reasonable doubt) than is required for disciplinary or regulatory proceedings.

(See Appendix 3 Preserving Evidence / Recording / Medical Examination / Body
Map)

Department of Adult Services

The Department of Adult Services has lead responsibility for the investigation of
suspected abuse of vulnerable adults working jointly with Police and other
agencies as necessary and appropriate.

The department also has lead responsibility for the coordination of actions taken
within multi agency procedures to investigate and protect people from abuse. In
this capacity they arrange, service and chair Adult Safeguarding Strategy
Meetings, Case Conferences and Reviews.

The Care Quality Commission (COC)

The Care Quality Commission is the independent regulator of health and social
care in England. Their aim is to make sure better care is provided for everyone,
whether that’s in hospital, in care homes, in people’s own homes, or elsewhere.

The CQC regulates health and adult social care services, whether provided by

the NHS, local authorities, private companies or voluntary organisations. They
also protect the rights of people detained under the Mental Health Act.

14



The Commission make sure that essential common quality standards are being
met where care is provided and work towards the improvement of care services.
It promotes the rights and interests of people who use care services and has a
wide range of enforcement powers to take action on their behalf if services are
unacceptably poor.

Main activities include:

Registration of health and social care providers to ensure they are
meeting essential common quality standards.

Monitoring and inspection of all health and adult social care.

Using enforcement powers (such as fines, public warnings or closures) if
standards are not being met.

Improving health and social care services by undertaking regular reviews
of how well those who arrange and provide services locally are
performing. Special reviews are undertaken on particular care services,
pathways of care or themes where there are particular concerns about
quality.

Reporting the outcomes of their work so that people who use services
have information about the quality of their local health and adult social
care services. This helps those who arrange and provide services to see
where improvement is needed and to learn from each other about what
works best.

Central Duty Team

The Central Duty Team of the Council’'s Department of Adult Services is the point
of contact for all adult safeguarding referrals. The Team can give advice or will
take a referral which will be passed on to the relevant social work team for
investigation.

Performance and Contracts Team plus Supporting Peop le Team

The Department of Adult Services Contracts Team and Supporting People Team
will ensure that a commitment to safeguarding vulnerable adults is included
within service specifications, invitations to tender and service contracts.
Reference to these joint procedures will also be made. Service Provider’'s
policies and procedures are evaluated as part of the tender processes for new
services.

15



The Contracts and Supporting People Teams will monitor the performance of
providers, including what training staff have received in respect of safeguarding
issues, that safeguarding procedures have been followed when necessary, along
with attendance / involvement in safeguarding procedures where appropriate.

The Contracts and Supporting People Teams will report any concerns identified
through contract monitoring procedures that have not previously been reported.

In addition, where services are funded by Supporting People service providers
are expected to meet minimum standards in relation to safeguarding using a
Quality Assessment Framework. The Supporting People Team will work with a
provider to address any issues that may be identified and recommend areas for
improvement of service delivery.

Direct Payments Team

Direct Payments is a method by which an individual who has eligible needs is
paid directly to put in the services they require to meet their needs, rather than
having a service from Department of Adult Services. This allows the person to
have control of their care and exercise choice about how their care is delivered.
In doing this the person has as much independence as is possible. However it
could also leave them vulnerable to abuse.

Direct Payments can range from simple single services to very diverse packages
and therefore can sometimes be complex to arrange. There can be issues
around employer liability and recruitment of staff that could leave an individual
vulnerable if good practice is not developed. The Team assists people in
recruiting staff and supports them in maintaining their package of care.

The Voluntary Sector (including sheltered and suppo rted housing

providers)

Whilst the Voluntary Sector plays a very important role in its contact with
vulnerable adults, the policy is for voluntary agencies not to investigate abuse but
to provide the necessary support to the service user and carers. Under no
circumstances will staff from a voluntary organisation investigate alleged abuse
without prior referral to the Department of Adult Services and / or another
appropriate organisation. The prior knowledge and consent of the most Senior
Manager must be obtained before a member of staff from a voluntary agency is
involved in investigating an allegation of abuse.

The role of the voluntary organisation is to offer support to the service users and
carers for whom they have a specific concern. Within this broad remit the
following principles apply:

16



The rights of the allegedly abuse person are of paramount
importance.
The minimum intervention necessary will be used to protect the
vulnerable person from abuse.
In cases of serious abuse the matter will be referred for
investigation in line with these procedures.
The voluntary agency may intervene against the expressed wishes
of the allegedly abused person if:
Through mental / physical disability they do not understand
the implications of their decision not to involve the
Department of Adult Services or other appropriate body;
The safety of others is at serious risk;
The abused person is at serious risk of further harm;
They or their environment constitutes a serious health
hazard.

Services funded by Supporting People (e.g. Sheltered Housing and Supported
Housing) are required to provide information for contract management and
maintain specific standards in relation to safeguarding and service provision.

Residential Care Homes / Nursing Homes / Domiciliar vy Care
Agencies

All providers have a duty of care for the people for whom services are provided.
The duty includes having relevant policies and practices to prevent abuse
occurring. If abuse does occur staff must record information as described in
Section 6 (Reporting and Recording of Abuse). Through an appropriate Manager
a referral must be made to emergency services or Central Duty Team of the
Department of Adult Services. The owner of an establishment must be informed
as must the Care Quality Commission in accordance with internal procedures.

The Role of Healthcare Staff working in the Communi ty

Healthcare staff working in the community routinely come into contact with
Vulnerable Adults in a variety of settings. Such staff will be in a position to
observe patient’s welfare and report any suspicions or suspected abuse.

NHS Ashton, Leigh and Wigan and Ashton, Leigh and Wigan Community
Healthcare Policy and Procedure for Safeguarding Adults provides a framework
for action and staff support in reporting and the investigation of allegations of
abuse. This includes the requirement to report any suspicions or suspected
abuse through their appropriate manager to the Department of Adult Services,
Central Duty Team. This document can be located on the organisations Intranet
or Internet.

17



Role of Healthcare Staff working within the Acute T rust

Healthcare staff working within the acute trust have a responsibility to safeguard
vulnerable adults and promote the recognition and reporting of any suspected
abuse.

The acute trust is responsible for ensuring that all staff are familiar with the local
procedures that must be implemented when abuse/neglect has been suspected.

Children And Younqg People’s Services — Transition

There will be some young people that fall within child protection procedures
because they are thought to be at risk of harm. There will be others that receive
support services because of assessed need. Through Transitional
arrangements, these young people may be eligible for an assessment of need
within the NHS and Community Care Act and be referred to Adult Services. As
part of the assessment undertaken within transitional arrangements,
consideration should be given to the needs for protection. This will enable care
plans to be agreed in a timely manner and ensure that an adult care plan and
protection plan (if needed), is in place when they reach their 18" birthday.

18



Adult Safequarding — Legal Framework

Please note that this information and the detailed list of key legislation
contained in Appendix 1 is not a substitute for see king legal advice in the
particular case.

4.1 General

The legal framework underpinning the protection of vulnerable adults from abuse
is fragmented. Unlike the protection of children there is no single statutory
provision which places a duty on the Local Authority to investigate and to act
upon cases of suspected abuse of vulnerable adults.

This does not mean, however, that there is no duty to investigate and to act.
Guidance has been issued under section 7 Local Authority Social Services Act
1970 by the Secretary of State for Health entitled “No Secrets”. The guidance
requires all the agencies concerned with vulnerable adults to co-operate in
protecting them from abuse.

The Local Authority is given the role by this guidance, of co-ordinating this
response to investigating suspected cases of abuse of vulnerable adults.
Because the guidance is issued under section 7, the Local Authority must abide
by it unless there is a compelling reason not to do so. In other words the
guidance in this respect effectively imposes a duty.

It should be noted, however, that although the Local Authority has a duty to co-
ordinate the arrangements for protecting vulnerable adults, there is a wide array
of legal powers available, many of which are exercisable by other agencies.
Appendix 1 contains a list of the key legal provisions which may be relevant.

Thus it should be borne in mind when discussing legal action as an option to
protect a vulnerable adult, that action may in some cases fall to be taken by an
agency other than the Local Authority e.g. The Police or the health authorities.
There are other remedies which are open to the vulnerable adults themselves
and the role of the agencies there may be to offer support in pursuing those
remedies.

4.2 Mental Capacity Act 2005

The “No Secrets” guidance stresses the right for each person to be allowed and
supported to make his / her own decisions and choices wherever possible.

19



The Mental Capacity Act 2005 and associated Codes of Guidance (more detailed
information is contained in Appendix 1) came into force on 1% October 2007. The
Act is based on the premise that a person has capacity to make a decision
unless it is established that he / she lacks capacity. The fact that a person has
dementia, a learning disability or is detained under the Mental Health Act 1983
does not affect this presumption.

The Act provides expressly that a person is not to be treated as lacking capacity
simply because the decision being made is unwise. It is therefore an absolute
prerequisite when investigating a case of suspected abuse and where there is a
guestion as to mental capacity, that an assessment is made which is specific to
the decision under consideration.

The Act provides that everything that is done for a person who lacks capacity
must be in that person’s best interests. Where a person is providing care or
treatment for someone who lacks capacity, then as long as there is an
assessment that this is in the best interests of the person, there is no legal
liability resulting from that care. However, the Act does not sanction the
deprivation of liberty which must be authorised in accordance with the
Deprivation of Liberty Safeguarding (DOLS).

Whilst the Mental Capacity Act 2005 does not directly deal with adult abuse

cases, its principles and provisions are applicable in many situations that will be
dealt with through these procedures.

4.3 Court of Protection and Office of the Public Gu ardian

The Act established a new Court of Protection which has a major role in
protecting adults from abuse. It also established a new Public Guardian who
oversees the work of Court appointed deputies and those who have been
granted Lasting Powers of Attorney. There is clearly a very significant role for
the Public Guardian in cases of abuse, particularly cases of suspected financial
abuse.

The new Court of Protection not only has the power to make “best interests”
orders in the financial sphere but can also, where there is disagreement, make
orders in person welfare cases.

So in a case of suspected abuse by a relative for instance, it may be possible for
another relative or the Local Authority to seek orders as to where someone
should live and / or what contact they should have with the person being
investigated. The Court of Protection will also be able to rule on the legality of
authorisations under the DOLS provision.

The possibility of making application to the Court of Protection for “best interests”
orders presents a major extension in the powers available to protect vulnerable
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adults from abuse. It is likely to be one of the options considered in cases
involving people who lack capacity who may have been subjected to abuse.

It should be noted that application may be made by the incapacitated person, a
relative, the Local Authority, health bodies or anyone else with sufficient interest.

4.4 Section 44 of Mental Capacity Act 2005

Section 44 of the Mental Capacity Act 2005 creates the criminal offence of ill
treatment or wilful neglect of an incapacitated person.

The new criminal offence will apply to anyone caring for a person (of any age)
who lacks capacity to make decisions for themselves. This includes family
carers, healthcare and social care staff in hospitals and care homes and those
providing care in a person’s home. The new offence carries a range of penalties
from a fine to a prison sentence of up to five years.
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Recognition of Abuse

5.1 Who s a "vulnerable adult"?

The broad definition of a vulnerable adult suggested by the Law Commission and
referred to in the Lord Chancellor's Department's Consultation Paper 'Who
Decides', is a person who:

"is or may be in need of community care services by reason of mental or other
disability, age or iliness; and who is or may be unable to take care of him or
herself, or unable to protect him or herself against significant harm or
exploitation”.

[Law Commission Report 231, 1995]

For the purposes of this Guidance "adult" refers to a person aged 18 years and
over. People with learning disabilities, mental health problems, older people and
people with disability or impairment will be included within this definition,
particularly when their situation is complicated by additional factors, such as
physical frailty or chronic illness, sensory impairment, challenging behaviour,
drug or alcohol problems, social or emotional problems, poverty or
homelessness.

5.2 What is abuse?

It should be recognised that the term "abuse" can be subject to wide
interpretation and that, when determining whether abuse is taking place,
consideration will need to be given to a range of factors.

"Abuse is a violation of an individual's human and civil rights by any
other person or persons”.

Abuse of a vulnerable adult may consist of a single act or repeated acts over
time. It may occur as a result of a failure to undertake action or appropriate care
tasks. It may be physical, psychological, or an act of neglect, or occur where a
vulnerable person is persuaded to enter into a financial or sexual transaction to
which they have not, or cannot, consent. Abuse can occur in any relationship and
may result in significant harm to, or exploitation of, the individual.

Whilst it is acknowledged that abuse may take different forms a consensus has
built up around determining abuse in the following ways:
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Physical abuse
This is the non-accidental inflicting of physical force that results in bodily
injury, pain, or impairment. Physical abuse includes hitting, slapping, pushing,
kicking, misuse of medication, restraint, or inappropriate sanctions.

Sexual abuse
This is direct or indirect involvement in sexual activity without consent. Sexual
abuse includes rape and sexual assault or sexual acts to which the vulnerable
adult has not, consented, or could not consent or was pressured into
consenting.

Psychological abuse
Psychological abuse impinges on the emotional health and development of
the individual. Psychological abuse includes emotional abuse, threats of harm
or abandonment, deprivation of contact, humiliation, blaming, controlling,
intimidation, coercion, verbal or racial abuse, isolation or withdrawal from
services or supportive networks.

Financial or Material abuse
This is the unauthorised, fraudulent obtaining and improper use of funds,
property or any resources of a vulnerable person. Finance or material abuse
includes theft, fraud, exploitation, pressure in connection with wills, property
or inheritance or financial transactions, or the misuse or misappropriation of
property, possessions or benefits.

Neglect and Acts of Omission
This is the repeated deprivation or failure to provide some assistance that the
person needs for important activities of daily living. Neglect and acts of
omission include ignoring medical or physical care needs, failure to provide
access to appropriate health, social care or educational services, the
withholding of the necessities of life, such as medication, adequate nutrition
and heating.

Discriminatory abuse
Discriminatory abuse includes racist, sexist, that which is based on a person’s
disability, and other forms of harassment, slurs or similar treatment.

Abuse of Individual Rights
Abuse of individual rights takes place when a vulnerable adult is prevented
from exercising the same civil rights and human rights as the rest of society.

Multiple forms of abuse may occur in an ongoing relationship, or an abusive
service setting to one person, or to more than one person at a time. This makes
it important to look beyond single incidents or breaches in standards, to
underlying dynamics and patterns of harm. Any or all of these types of abuse
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may be perpetrated as the result of deliberate intent and targeting of vulnerable
people, negligence or ignorance.

Some instances of abuse will constitute a criminal offence which may lead to
criminal proceedings and appropriate intervention must take this into account.

In all cases priority must be given to ensuring safety and care of the vulnerable
adult(s).

(See Appendix 2 for Risk factors and Possible Signs of Abuse).

5.3 When is safeqguarding intervention justified

When considering suspected abuse it is also necessary to determine the
seriousness or extent of abuse and when the level of concern should trigger
action under vulnerable adult policies and procedures.

The Law Commission, in its consultation document "Who Decides', built on the
concept of the 'significant harm' test introduced in the Children Act, and
suggested that:

"Harm" should be taken to include not only ill treatment (including
sexual abuse and forms of ill-treatment which are not physical), but
also "the impairment of, or an unavoidable deterioration in, physical
or mental health; and the impairment of physical, intellectual,
emotional, social or behavioural development".

[Law Commission Report 1995; 'Who Decides?' A Consultation
Paper issued by the Lord Chancellor's Department Dec 1997]

The seriousness or extent of abuse is often not clear when a concern is first
raised. It is therefore important to approach reports or allegations with an open
mind about the appropriateness of intervention. Factors informing any
assessment of seriousness will include consideration of the following issues:

The vulnerability of the individual

The extent of the abuse

The length of time it has been occurring

The impact on the individual

The risk of repeated or escalating acts involving this or other
vulnerable adults(s).

Neglect and poor professional practice should be treated in the same way as any

other abuse. Repeated instances of poor care may be an indicator of more
serious problems of abuse.
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5.4 Who might abuse?

Abuse of vulnerable adult(s) may be perpetrated by anyone who has the power
and opportunity to do so. This includes a wide range of people such as relatives
and family members, professional staff, paid care workers, volunteers, other
service users, neighbours, friends and associates, people who deliberately
exploit vulnerable people and strangers.

There is often particular concern when abuse is perpetrated by someone in a
position of power or authority who uses their position to the detriment of the
health, safety, welfare and general well being of a vulnerable person.

Agencies have a responsibility to all vulnerable adults who are being or have
been abused, and they may also have responsibilities to some perpetrators of
abuse. The roles, powers and duties of the various agencies in relation to the
perpetrator will vary depending on whether they are:

A member of staff, proprietor or Service Manager

A member of a recognised professional group

A volunteer or member of a community group such as church or social
club

Another service user

A spouse, relative or member of the person's social network

A carer, that is someone who is eligible for an assessment under the
1996 Carers Recognition Act

A neighbour, member of the public or stranger

A person who deliberately targets vulnerable people in order to exploit
them

Stranger abuse will warrant a different kind of response than the response to
abuse within an ongoing relationship or care setting. Nevertheless in some
instances it may be appropriate to use the locally agreed inter-agency Adult
Safeguarding procedures to ensure that the vulnerable person receives the
services and support that they need. Such procedures may also be used when
there is the potential for harm to other vulnerable people.

5.5 Where may Abuse occur?

Abuse can take place in any setting. It may occur when a vulnerable adult lives
alone or with a relative; it may also occur within nursing, residential or day care
settings, in hospitals, custodial settings and other places previously assumed
safe, or in public places.
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Intervention will partly be determined by the environment or the setting in which
the abuse has occurred and should complement any regulatory requirements
that apply (e.g. residential and care homes).

Paid care staff in domiciliary settings may work with little or no supervision or
scrutiny, and unregulated settings such as sheltered housing may require
particular vigilance. Personal and family relationships within domiciliary settings
may be more complex and difficult to assess and intervene in.

Assessment of the environment or setting is relevant, because exploitation,
deception, misuse of authority, intimidation or coercion may cut across
autonomous decision-making by a vulnerable adult. Thus, it may be important for
the vulnerable adult to be away from the sphere of influence of the abusive
person or the setting, in order to be able to make a free choice about how to
proceed. An initial refusal of help should not always be taken at face value.

5.6 Key issues in relation to intervention

All abuse harms the individual and should be investigated by the appropriate
agencies. Department of Adult Services authorities have a responsibility, in
partnership with other agencies, towards vulnerable individuals. This will usually
involve an assessment of their needs and taking steps to empower them and
protect them from further harm.

In determining the appropriate intervention, consideration should be given to the
following:

Self determination - is the vulnerable adult able t o0 make their own
decisions and choices and do they wish to do so?

Where a vulnerable adult appears to be able to make informed decisions and
choices and is not being intimidated, the available options should be explored
with them. Their wishes should be respected, unless these conflict with a
statutory duty to intervene, or unless another person(s) is considered to be at
risk.

A refusal of help must not be allowed to deter responsible agencies from
safeguarding other vulnerable people who may also be at risk of harm. In all
circumstances the vulnerable adult should be consulted and involved in decision-
making.

Consent - did the person subject to abuse consenta  nd did he or she
consent willingly?

Action, with which the vulnerable adult does not agree, or does not understand to
what he or she is agreeing, may be abusive. Consent is a critical issue in defining

26



when sexual or financial transactions might be deemed abusive and in
determining whether to intervene.

The person's ability to understand the nature of the act or relationship is one
dimension of this assessment and another is an assessment of any pressure or
intimidation they are subject to as a result of the perpetrator's authority or status,
threats or intimidation, violence or fear of reprisals.

Capacity - does the person subject to abuse have th e capacity for
self determination, the capacity to understand to w hat they are
consenting, or alternatively the capacity to refuse ?

The vulnerable adult's capacity is the key to action in that if someone has
‘capacity' and declines assistance this limits the help that can be given to that
person. It will not however, limit the action that may be required to protect others
who may be at risk of harm. In order to make sound decisions in these situations
it will be necessary to assess the vulnerable adult's emotional, physical,
intellectual and mental capacity in relation to self determination and consent.
When considering capacity it is important to recognise and understand the role of
the independent Mental Capacity Advocate (IMCA)

In determining what action to take, account should be taken of the rights of all
people to make choices and take risks, also taking into account their capacity to
make decisions about arrangements for investigating or managing the abusive
situation.

Risk - does the vulnerable adult appreciate and und  erstand the
nature and consequences of any risk they may be sub  ject to and do
they willingly accept such risk?

The vulnerable person's wishes are critical in determining what action to take. All
people have a right to make choices, in so far as they are able, and maintain
their independence even when this involves a degree of risk. Where an individual
chooses to accept the risk, their wishes should be respected within their capacity
to anticipate and understand the level of risk and the possible consequences.

5.7 If consent to investigate is refused

There may be situations where, despite the degree of concerns about suspected
abuse, the person concerned makes an informed decision not to consent to an
investigation taking place. Even where the vulnerable adult will not give such
consent, consideration must be given as to how they can best be protected if
there is no other legal grounds for intervention. A positive working relationship
should be aimed for which may enable possible options to be explored,
alternative sources of support to be provided or seeking Powers of Attorney.
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5.8 Verification

Verification in the context of these procedures means “what needs to be done to
find out if event(s) could have happened as alleged”. Verification also serves the
purpose of deciding what procedure(s) should be used to follow up the alleged
events, whether this be the abuse procedure, a health and safety investigation or
any other procedure.

The principles of verification cover the following.
A holding position: ensuring the immediate safety of service users.

Information sharing: The alleged abuser should not be made aware of the
details of the allegation during the verification, either directly or as a result
of details being given to a third party which might be disclosed to the
alleged abuser. Absolute discretion is therefore required.

Timescale: some follow-on procedures will have timescale requirements
e.g. if there has been an injury this will need to be examined with a view to
evidence, or if there is a possible future risk to an alleged victim or other
service users this will need to be acted upon.

When is verification complete: the boundary between verification, which is
the responsibility of the service provider, and investigation, which is a joint
process with others (perhaps including the Police), is rarely a clear one.
Service providers need to be mindful of this and should only take
verification as far as is necessary to determine whether the abuse
procedure should be triggered. If in doubt about how far to take the
verification process service providers should consult with the relevant
Social Work Team Manager or the Adult Safeguarding Services Support
Team. Service providers should not interview either alleged victim or
alleged abuser until after discussion with the Team Manager or Social
Worker, or ideally after the strategy meeting.

Verification includes the following:

The checking of written records: rotas, communication books, care plans,
files etc, to ascertain whether or not it was physically possible for the
event(s) to occur as alleged.

Discussion with the Manager(s) on duty on the day to find out what was
said, observed, responded to on the day and may not have been
recorded.

Exceptionally, as this goes beyond the level of verification usually
necessary, discussion with other members of staff to find out if they
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witnessed anything which concerned them and which may not have been
recorded.

Knowledge of the service user and the member of staff.

Discussion with the current Social Worker / Care Co-ordinator (if one is
allocated), or other professionals involved to see if any visit has been
made recently and any comments made.

Checking of files, communication book etc, to see if there are any previous
records of similar episodes which may now be seen as significant.

At the conclusion of this process there will need to be a discussion with the
Central Duty Team or Social Work Team Manager about the episode to agree
whether abuse might indeed have taken place and whether the abuse procedure
should be triggered.

5.9 Disciplinary Action

One of the issues that needs to be considered by any agency when a staff
member is suspected of potential abuse is that of relevant action to be taken
within disciplinary proceedings. This is a grey area with possible tension
between safeguarding and disciplinary requirements that needs judgements to
be made.

What should be clear is that action taken within disciplinary procedures is aimed
at the staff whist action taken in respect of safeguarding is aimed at the
vulnerable person. One set of procedures should not compromise the other, they
are linked but separate. Investigations about safeguarding must be undertaken
by the lead social worker (if not Police).

The main factors that should be considered are:
Does information obtained during verification warrant immediate
suspension?
Is suspension necessary as a “neutral act” pending further
investigation?
Is there specific action that can be agreed with the lead
safeguarding investigator prior to the strategy meeting?
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n Reporting And Recording of Abuse

6.1 Reporting of Suspected Abuse

Any practitioner or member of staff may potentially identify incidence of abuse.
Staff have a duty to report suspected or alleged abuse to a manager in their
organisation, whether the alleged abuser is a family member, informal carer or
formal carer. The following action will be taken by anyone concerned about
possible abuse, no matter what agency or setting they work in. Priority will be to
ensure the safety of the individual.

(@) Call the emergency services if the incident is so serious that the abused
person needs immediate medical attention, or the alleged abuser is a
threat or a serious crime has been committed or suspected.

(b) Explain that absolute confidentiality cannot be assured as allegations of
abuse must be reported to your Line Manager.

(c) Record observations about the circumstances in which the suspected or
alleged abuse took place which should include dates and times where
possible. (See also section on recording.)

(d) Report observations and reasons for concern to the Line Manager as
soon as possible and always within one working day. The manager
will decide whether or not the circumstances warrant investigation working
within these guidelines and those of their own agency.

If the Line Manager is the alleged abuser the incident should be reported
to their Line Manager.

(e) It is important that all involved in the reporting of a possible incidence of
abuse record their actions at the time they are taken

) The alleged abuser should not be contacted at this point.

6.2 Emergency situations

If there is an immediate danger to the person reporting the abuse, that person
must leave the scene and not return until it is safe to do so. The Police must be
called in the first instance.

If the adult is in immediate danger, for example a crime is being, or has just been
committed then the Police must be called by using 999.
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If the adult is injured an ambulance must be called using 999.

How you react during disclosure of possible abuse is very important and can
significantly help or hinder further disclosure and investigation.

6.3 What to do if someone discloses abuse to you:
Stay calm and try not to show shock
Listen carefully rather than ask questions directly
Be sympathetic
Be aware of the possibility that medical evidence might be needed

6.4

Tell the person that :

They did right to tell you

You are treating this information seriously

It was not their fault

You must inform the appropriate Manager

With their consent the Manager will contact Department of Adult
Services.

The Manager will contact Department of Adult Services without
their consent in certain circumstances, but that their wishes will be
made clear throughout

If a referral is made and they are reluctant to have the incidents
investigated, this fact will be recorded and brought to the attention
of the relevant statutory Manager

(If appropriate) the service/agency will take steps to protect and
support them

Report to your Manager

Write down, as soon as possible and as far as you are able, what was
said by the person disclosing

Where appropriate, record on body map, the location of any bruises, cuts
and/or abrasions.

Ensure that the information is noted in the case file

What not to do if someone discloses abuse to yo u:

Taking inappropriate action or responding in the wrong way can seriously
undermine or even compromise further investigations, What you do not do at
this point is as important as what you do. In all circumstances you MUST NOT:

Press the person for details, although you will need enough information

for an initial report and assessment
Stop someone who is freely recalling significant events as they may
not tell you again
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Promise to keep secrets. Explain that the information will be kept
confidential, that is, information will only be passed to those people
with a “need to know”

Make promises that you cannot keep, for example, “this will not
happen to you again”

Contact the alleged abuser

Be judgmental, for example asking why someone did not run away
Pass on information to anyone who does not have a need to know, that
is, do not gossip

You should write up your notes as soon as possible after you have responded to
a disclosure, and always on the same working day. A disclosure may only
provide part of the picture. However confused the details may seem, they may
provide a key to the fuller story.

6.5 How to record what you have been told:

The importance of detailed and accurate recording at this stage cannot be
emphasised enough. When recording a disclosure or an allegation you should
aim to:

Note what the person has said, using the person’s own words and
phrases

Describe the circumstances in which the disclosure came about

Note the setting and anyone else who was there at the time

Where appropriate, use a body map to indicate the location of cuts,
bruises and/or abrasions

Ensure that the information you write is factual. If you include your own
opinion or third party information, ensure that this is made clear
Ensure it is legible

Use a pen or biro with black ink so that the report can be photocopied
Print your name clearly and sign and date the report

Be aware that the report may be required later as part of legal action or
a disciplinary procedure

Note the time, day and location

If you have any difficulties in recording a disclosure or an allegation, you must tell
your Line Manager as soon as possible.

If you suspect your Manager/their Manager is the abuser or is colluding with the
abuse you may need to find someone that you can trust outside your immediate
Agency. You should follow your agencies procedures on whistleblowing or seek
advice from the Safeguarding Support Team (Telephone Number: 01942
404532)
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6.6 Professional Reporting or Whistle Blowing

The purpose of the Public Interest Disclosure Act 1998 is to protect employees
from victimisation if they raise concerns in the interest of the public, in good faith
and in a specified way. The popular term for such employees are
“whistleblowers”. The act, however, refers to qualifying disclosure made by
workers. The act directs workers to raise the matter internally in the first place
and to use the internal whistle blowing procedure, if there is one.

There are exceptional circumstances in which the Act will protect workers where
they make an external disclosure in a specified way. You must exhaust all of your
internal reporting and complaints mechanisms. If a worker chooses not to
disclose information in a way that is covered by the Act, she/he will lose its
protection.

You should refer to your agency’s Whistle Blowing procedures.

If you are concerned about a number of aspects of care, keep a diary of your
concerns. Also, keep a diary of the responses you have received when you have
raised these concerns. You must write down what you have seen, including:

Times and dates of specific incidents

Who else was on duty

What actually happened

Which other staff were nearby

The nature of any injuries, thefts or losses.

What you did and what response you got when you reported the
incident(s)

It is important to remember:

You must never ‘go it alone’. Do not start investigating the incident(s)
yourself.

If the alleged perpetrator contacts you, you must not talk to them about
the incident. Do not give them any information about the abused
person, especially the abused person’s whereabouts.

Do not discuss what has happened with carers or relatives of the
abused person or with other workers at this time.

6.7 Action to be taken on the reporting of suspecte d abuse

If a serious incident or crime has occurred or is suspected then the Police and/or
other emergency services should be contacted immediately. Then the stages
detailed in this section should be followed.
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In all other circumstances, whenever any professional or volunteer receives
information that leads them to suspect that abuse may have occurred, may be
occurring or may be likely to occur, they must consult urgently with their Line
Manager, and the Line Manager must ensure that answers are obtained to a
series of screening questions outlined below.

Unless, as a result of the screening process, it becomes clear that abuse has not
occurred, a referral must be made to the Central Duty Team, Department of
Adult Services, (Telephone Number: 01942 828777). The person who was the
alerter should also be available, wherever possible, to speak to the Central Duty
Team social worker ,as this will enable first hand information to be clarified.

The process of securing an answer to each of the screening questions must be
proportionate to the nature and severity of the suspected abuse and to the
believed level of harm or risk. In order to minimise distress, repeated intrusive
guestioning should be avoided. Where it is not possible to obtain clear
information within a reasonable timescale, a referr  al should still be made to
the Central Duty Team.

Where these screening processes are taking place in a care setting, the care
setting should have internal procedures outlining how they are to be conducted.

Question 1: Do the circumstances constitute a viola tion of human or
civil rights?

Not all harm constitutes a violation of human rights. Harm may result from
an unavoidable accident, or from appropriate risk taking to support
someone in independent living. Where there is a violation of rights go to
Question 2.

However, even where there is not, a decision must be arrived at about
whether the circumstances warrant an alternative intervention. e.g.
Review of a risk assessment.

Question 2: Has there been (or is there likelyto b e) significant harm
or exploitation?

Minor violations of rights occur inevitably throughout daily life, resulting in
minimal harm or distress. It is not the purpose of the abuse procedure to
control every detail of behaviour towards vulnerable adults, but rather to
draw the line beyond which any further violation of rights becomes
unacceptable in a civilised society.

Whilst the abuse procedure should therefore be reserved for abuses
which cross a significant threshold of seriousness, it is important to
acknowledge that judging this threshold is difficult and careful
consideration of the wider context may help. For example, accidental
rough handling leading to a minor scratch may not in itself constitute
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significant harm, but where it is repeated, or is a pattern of neglect or
bullying, then it may still be significant enough to warrant use of the abuse
procedure.

Question 3: Does the alleged abuse involve someone who may be
eligible for a needs assessment?

The Assessment and Care Management process incorporates the Fair
Access to Care criteria for eligibility for assessment referring to individuals
who ‘appear to be in need of community care services’. This would
include:

A person at risk of significant harm from, self harm, abuse, neglect or
harm arising from their environment

A person at risk of harming others.

Some people who are suffering abuse will not be vulnerable adults.
Principal amongst such people will be children, and some adults suffering
domestic violence. Even though there may be no identified care needs,
any person suffering abuse should always be referred into a supportive
procedure for which they are eligible.

A decision to take no further action on the grounds of eligibility criteria
should always be taken at Team Manager, Adult Services level and the
reasons and alternative actions recorded.

Question 4: Is the person suffering abuse abletop  rotect themselves
and do they wish for help.

The adult safeguarding procedure is aimed at people who are unable to
act to protect themselves. If they are able to act in their own protection,
and do not wish for outside help, then this is their right as an adult.
However it is not always easy to answer this question. The person may
not be able to make a free and informed choice about wanting assistance,
either because they lack mental capacity or because their freedom of
choice is restricted in some way. There may be risks to others or a threat
to the public interest which warrant intervention even where the person
suffering abuse does not wish this. Also this can be used as an excuse for
inaction by someone who may be anxious about invoking the abuse
procedure.

Any decision not to invoke the abuse procedure must be agreed at the
appropriate manager level. If a referral has been received within the Adult
Services Department, any decision not to invoke abuse procedures must
be made by a Team Manager or Service Manager. In all cases, the
reasons for such a decision should be clearly recorded.
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Where a referral has been made to the Adult Services Department and it
is suspected that a crime has been committed, the Department of Adult
Services Team Manager must consult with the Police before reaching a
decision.

Where a registered care setting is involved the Care Quality Commission
must be consulted.

Any manager informed of an allegation of abuse who decides that it
warrants formal investigation under these procedures should refer the
case to the Central Duty Team.

If the abuse is discovered when the abused person is in hospital it should
be reported to the appropriate Hospital Social Work Team.

If appropriate the Central Duty Team will refer (the allegation) to the
relevant Team Manager, Adult Services and send a copy of the referral to
the Safeguarding Service Manager. The Team Manager will be
responsible for allocating the referral and determining which Social
Worker/Care Co-ordinator will take lead responsibility for the investigation.

The Social Worker/Care Co-ordinator will work with their Line Manager to
jointly plan appropriate intervention in line with the principles and policies
laid down in these guidelines. If the alleged abuse is current or recent, the
Social Worker/Care Co-ordinator should respond as soon as possible,
certainly within 24 hours. In cases where past abuse is disclosed it must
be dealt with urgently but not immediately and referral to the Emergency
Out of Hours Social Worker would not normally be appropriate.
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Responding to Abuse

7.1 General

When a referral is accepted at the Department of Adult Services Central Duty
Team in respect of suspected adult abuse, they will pass relevant information on
to an appropriate social work team. It is the responsibility of that team’s Team
Manager to determine if the circumstances warrant the calling of a Strategy
Meeting or not.

It is possible that at this stage a decision is made that it is not appropriate to
proceed within safeguarding procedures. If this occurs the reason for this
decision should be recorded and full consideration given as to appropriate
alternative action necessary to pursue. At all stages during the proceedings, the
safety and wellbeing of the person who may be being abused should be at the
forefront of planning and appropriate action taken to protect that person as
necessary.

7.2 Strateqy Meeting

If a Strategy Meeting is arranged IT MUST TAKE PLACE AS QUICKLY AS
POSSIBLE BUT NO LATER THAN WITHIN THREE DAYS OF THE
REFERRAL BEING MADE TO CENTRAL DUTY TEAM.

This is normally arranged and chaired by the social work Team Manager and its
purpose is to:
Examine all relevant information and decide whether or not
safeguarding investigation is required.
Identify further information that may be needed before a decision is
made about whether or not to undertake a safeguarding
investigation.

If it is decided that no further action is required then the reasons for this should
be clearly recorded along with any alternative action that may be appropriate.

If it is decided that a safeguarding investigation is necessary then such
investigation must be planned and agreement reached as to coordination of
actions. It is common for police investigations, safeguarding investigation and
disciplinary proceedings by an individual agency to all be necessary. The
Strategy Meeting must determine, not only what investigations / actions are
necessary but in what order things must be done and within what timescale.
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Membership of Strategy Meetings should be kept to those representatives from
agencies that need to be present to provide information about suspected abuse
or who may have responsibility for undertaking specific investigations.

Following a Strategy Meeting the Chair will send a copy of the notes of the

meeting, Trigger Form and request to hold a case conference (where necessary)
to the Safeguarding Services Support Team.

7.3 The Investigation

The purpose of the investigation is:

To protect the person from harm as far as it is possible,

To establish what actually happened, the nature and extent of the abuse,
who or what is the cause and whether an individual, group of people or
agency should be held to account.

To establish with the victim whether they feel their personal safety is at
risk, whether they wish professional intervention to continue and what their
views are on sharing information about the incident(s) with staff in other
agencies.

To decide if any protective or other action is needed for the person or
anyone else.

To identify the sources and levels of risk.

To decide whether actual abuse has occurred or whether it is suspected.
Ensure that appropriate action is taken in respect of any perpetrator.

7.4 Preparing for the investigation of suspected ab use

Once the information has been received (either by way of a referral or through
identification of a currently open case) regarding an incident or concern of abuse,
it is the responsibility of the Team Manager and the Social Worker/Care Co-
ordinator to whom the case is allocated to co-ordinate the investigation and
involve all relevant people. The Social Worker/Care Co-ordinator allocated to
undertake the investigation should have completed their performance review and
also completed the prescribed training in respect of the Safeguarding of
Vulnerable Adults.

They should also ensure they collate as much information as possible regarding
the following:

The individual who may be the victim of abuse, including clarifying
whether s/he is aware of the referral (the referrer should not be asked
to inform the individual)

The nature of the alleged abuse

The alleged abuser

38



Other family members or carers

The Team Manager and Social Worker/Care Co-ordinator will inform their
Service Manager of the reporting of the alleged abuse and that an investigation
in line with the procedures is being followed.

Responsibility for the investigation remains with the Department of Adult Services
team who received the referral (or currently has the case open to them). In some
instances a joint approach across two teams may be used. The Emergency Duty
Team (EDT) will only commence an investigation in cases of emergency. This
will be referred on to the most appropriate team as soon as normal working hours
commence. Other than in the case of EDT, investigations will not be transferred
to another team before the investigation is completed.

7.5 Case Conference

Following appropriate investigation, a Safeguarding Case Conference MUST
TAKE PLACE AS SOON AS POSSIBLE BUT NO LATER THAN WI THIN 10
WORKING DAYS OF THE STRATEGY MEETING

The responsibility for arranging the case conference rests with the Department of

Adult Services. Conferences will be arranged by the Safeguarding Services
Support Team or a Manager of the Social Work Team leading the investigation.

7.6 Purpose of Case Conference

A Safeguarding Case Conference has no executive authority over participating
individuals or agencies.

However, there are two primary purposes for the case conference which are to:

Decide on the balance of probability whether a vulnerable adult has
been abused or not;

Decide on a Safeguarding Protection Plan to stop abuse occurring
at present or in the future.

In order to reach a robust decision, the conference must ensure it has all relevant
information necessary and that all participants have the opportunity to comment
on their involvement within the case.

Where no consensus can be obtained in respect of these decisions, discretion

must be exercised by the Chair as to a majority view dependent on the
circumstances of individual cases.
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7.7 Membership

The membership of conference will depend on individual circumstances but must
include representatives from agencies directly involved in the case or in the
investigations that have been made.

An invitation must also be given to the vulnerable adult, relevant relative or carer
and / or an advocate acting on their behalf.

7.8 Reports

The social work team investigating the suspected abuse will produce a report on
their investigation which should contain conclusions reached and relevant
recommendations.

Wherever possible, all other agency representatives should produce reports of
their involvement and other information relevant to the case.

7.9 Process

The conference will discuss all reports produced, alongside all other information
relevant to the case. The view of the vulnerable adult, their relatives and / or
advocate should be particularly sought and considered, before any decisions are
made.

It should be emphasised that any individual attending that is suspected of
abusing a vulnerable person, or agency whose care standards may lead to
adverse comment (e.g. finding of neglect or criticism of practice) should not be
present at conference when final decisions are made.

It may also be necessary to have a “confidential” part of the conference where
some individuals / agencies are excluded from hearing particular information.
This lies beyond the normal bounds of confidentiality that apply to all participants
and should only be agreed by the chair for valid exceptional reasons.

7.10 Minutes

The minutes must always identify people who attended, main areas of
discussion, conclusions reached and any decisions made. It should be
emphasised that the minutes are a record of the main areas of discussion and
not a verbatim record of what is said during the conference.
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7.11 Safequarding Protection Plan

This must be completed in all cases where a decision has been made that abuse
has occurred. Its purpose is to specify action that is necessary to protect a
vulnerable adult from present or future abuse. It is possible that the Plan will
recognise action already taken or change in circumstances that enable the case
to be closed in safeguarding procedures.

The Plan may contain recommendations for action to be taken by specific
individuals or agencies. These recommendations become binding on the
individuals or agencies if accepted by them and in these circumstances it is for
those individuals or agencies to accept responsibility for appropriate action to be
taken as a result. The progress made by the individual or agency in
implementing agreed action may be monitored as part of the Review Meeting
process and feedback provided to relevant agencies.

Following completion of protection plan, the case conference chair must send

copy of this, conference minutes and monitoring form to the Safeguarding
Services Support Team.

7.12 Review Meeting

If a conference decides that abuse has occurred and a Safeguarding Protection
Plan is necessary, a Review meeting MUST BE HELD WITHIN 10 WORKING
DAYS OF THE CASE CONFERENCE.

The meeting will be arranged and chaired by the Department of Adult Services
and appropriate Review Plan completed at the end. If specific action is agreed
as being necessary within safeguarding procedures, there should also be
agreement as to who will take that action and within what timescales. In these
circumstances a further Review Meeting will need to be arranged as soon as
possible to monitor that action.

The only decisions that can be made by a Review Meeting are:
The case should remain in the safeguarding procedures pending
further action.

The case should be referred back to full case conference
The case should be closed in safeguarding procedures.

7.13 Membership of Review Meetings

As the meeting is for monitoring agreed action, membership should be kept to a
minimum with individuals or representatives of agencies that have agreed to take
specific action forming the “core people” that attend.
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Copy of the Review Plan will be sent to all attendees and all appropriate people
who attended the original case conference.

7.14 Appealing Against Case Conference Decision

It is possible that the decision of a case conference that abuse has occurred will
be challenged by:

The person thought to have been abused;

An appropriate relative;

The person thought to have inflicted the abuse;

A provider agency within whose service provision the abuse is
thought to have occurred.

Any person or agency that was thought appropriate to invite to the
conference.

If such a challenge is made it must first be made to the chair and reasons for the
challenge must be made clear in writing. The chair will exercise discretion in
considering all reasons, information provided in the challenge and decide if the
case conference should be recalled or not. If a conference is not recalled the
reasons for this must be provided in writing to the person / agency making the
challenge with an explanation that conference decision can be reviewed by a
Safeguarding Appeal Panel should the person want to pursue their challenge.

Requests for the holding of a Safeguarding Appeal Panel should be forwarded to

the Safeguarding Service Manager with all relevant background documentation.
A Panel meeting will be held within 20 working days of the request.

7.15 Safequarding Appeal Panel

Consisting of two senior people appointed by the Chair of the Safeguarding
Board, plus the Safeguarding Services Manager (unless they chaired the
conference in which case a separate person will be appointed). The
Safeguarding Appeal Panel will consider all documentation and decide:
If a decision of Conference is sound and justified by information
and evidence considered.
If case conference should be recalled to reconsider the case —in
which case reasons for this decision must be made clear.

The Chair of the Appeal Panel will write to the person making the appeal to
explain the outcome of the appeal within 5 working days of the meeting.
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7.16 Complaints about Action Taken in Safeqguarding
Procedures

Any person with an appropriate interest in actions taken within the multi agency
safeguarding procedures has a right to complain about those actions.

If such a complaint is related to individuals the complaint must be referred to the
employing agency to investigate in accordance with their own complaint
procedures.

If a complaint is made about the procedures this will be investigated as
necessary by a senior person appointed by the Chair of the Safeguarding Board
to do so. That person will report to the Chair of the Safeguarding Board. The
Chair will adjudicate on the complaint and provide a written response to the
complainant within 20 working days of the complaint being received.

All complaints and adjudications on them will be referred to the first possible
meeting of the Safeguarding Board for ratification of action taken.
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Review of Multi-Agency Practice
and Procedures

8.1 General

There will be circumstances in which it is necessary to review the
effectiveness of multi-agency practice and procedures. Whatever the
reasons for a review being held it must be remembered that the primary
purpose of any review is to learn from experience and apply that learning
to future practice and procedures. This is essential to make sure that
errors or failings are not to be repeated in the future and that services are
subject to continuous improvement.

There are two forms of review:

8.2 Serious Case Review (Appendix 8)

These are held if a vulnerable person dies, is seriously injured or is the
subject of serious and sustained abuse. They may also take place if
serious institutional abuse occurs, there is a serious breach of multi-
agency procedures or if a serious lack of knowledge / implementation of
the procedures is identified.

The Review is formal and chaired by an Independent Person. Relevant
agencies are expected to produce reports of their involvement in the
particular case and attend Review meetings as necessary. A reportis
produced for the Safeguarding Board and an Action Plan agreed which is
then monitored to make sure agreed action is implemented.

8.3 Multi Agency Management Review

Where there are less serious failings in multi-agency practice or
procedures, a less formal review can be held. Any relevant agency can
make a written request to the Chair of the Safeguarding Board for a review
to be set up although the request must explain why a review is thought
necessary.

The Chair and Vice Chair of the Safeguarding Board will appoint a Chair
of the review and agree terms of reference with them. The review Chair
may or may not be an independent person depending on the
circumstances. Agencies are expected to provide reports and information
to the review and attend meetings as necessary. On completion of the
review a report will be submitted to the Safeguarding Board for
discussions and determination of any action that may be required.
Implementation of agreed action will be monitored and relevant
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information about the review will be included in the annual report of the
Chair of the Safeguarding Board.
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Appendix Safequarding Legislation

I

INTRODUCTION

1.

The legal framework surrounding adult safeguarding is complex and
extensive. There are very many legal provisions which may be useful
when dealing with safeguarding of vulnerable adults cases. Please note
that this section is not exhaustive and also that the law changes
frequently.

The legislation is still developing and it is strongly recommended that if a
member of staff considers that there may be a need for legal advice (s)he
should consult the Legal Division.

The overview contained in this document must not be considered to be a
substitute for seeking specific legal advice.

The Social Worker/Care Co-ordinator should consider with his/her
Manager as to whether legal advice should be sought. If urgent, a
telephone call can be made or an email sent to the Legal Division.

When any area of law is considered the implications of the Human Rights
Act which governs the exercise of all actions of public bodies must be
considered.

Safeguarding of vulnerable adults legal procedures can appear daunting
and the involvement of the Police will often be required. It should be
recognised that the legal procedures can cause great anxiety. This is an
argument for counselling and support of the vulnerable adult when
seeking advice.

Quite frequently there will be remedies available to the vulnerable adult
and his/her family which may be appropriate and sufficient to safeguard
the person. The role of the Social Worker/Care Co-ordinator then would
be to assist and support the person in accessing his/her own legal advice.

Police Domestic Violence Units and the Citizen’s Advice Bureau may hold
a list of Solicitors who specialise in civil law. Funding may be available via
the Legal Service Commission but is often means-tested and it may mean
that some applicants may be required to make a contribution to their legal
costs. It should not, however, deter individuals or their families from
seeking appropriate legal advice and some Solicitors offer a one-off free
advice session initially.
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LEGISLATION UNDERPINNING SERVICES FOR VULNERABLE
ADULTS

National Assistance Act 1948

Section 21(1) Local Authorities have a duty to provide residential
accommodation, including private and voluntary for “people aged 18 or over who
by reason of age, iliness, disability or any other circumstances are in need of
care and attention which is not otherwise available to them” and who are
ordinarily resident in the area.

Section 29 To promote the welfare of people with disabilities “the Local Authority
shall make arrangement for promoting the welfare of persons who are sensorily
impaired, who suffer from a mental disorder of any description or who are
substantially and permanently disabled”.

Public Health Act 1936 and Public Health 1961

Sections 83 to 85
Gives power to enter and cleanse premises.

The Health Service and Public Health Act 1968

Section 45(1)

The Act places a duty on the Local Authority to promote the welfare of older
people “in order to prevent or postpone personal or social deterioration or
breakdown”. Meals on Wheels and day centres are an example of services
provided under this section.

Chronically Sick and Disabled Persons Act 1970

Section 2 places a duty on the Local Authority to ascertain the number of people
to whom Section 29 National Assistance Act 1948 applies and or the need for the
making of arrangements by the Authority for such persons.

The National Health Services Act 1977

Schedule 8

Places a duty on Local Authorities to make arrangements to prevent illness, care
for people who are suffering from iliness and provide after-care for people who
are suffering from illness, care of expectant or nursing mothers (other than the
provision of residential accommodation) and home help and laundry facilities.

The Disabled Persons (Services, Consultation & Repr  esentation) Act 1986
Section 4 of this act places the Local Authority under a duty to assess the needs
of disabled people when requested to do so with a view to ascertaining what
services they require (under section 2 of the Chronically Sick and Disabled
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Persons Act 1971). The request for an assessment can be made by either a
disabled person, their carer or a representative of the disabled person. This
particular piece of legislation might prove helpful when either the disabled person
or the carer is seeking help or Safeguarding from mistreatment. Although it does
not imply any action, it may open the way for contact and discussion.

The National Health Service and Community Care Act 1990

Section 47 requires Local Authorities with a Department of Adult Services
responsibility to carry out an assessment of need where people appear to be in
need of community care services.

The Carers (Recognition and Services) Act 1995
This Act gives carers the right to receive an assessment of their needs to help
them in their role as a carer.

Housing Act 1996

Part 7

This Act places a duty on Local Authorities to provide accommodation for
homeless people with a priority need. This includes people who are vulnerable
because of old age and homelessness, mental illness or disability.

Homeless Emergency Accommodation

Anyone, regardless of status or tenure, who fears domestic violence or is
experiencing domestic violence, can apply as homeless. The Housing Act 1996
defines domestic violence in terms of a shared relationship between the victim
and the perpetrator, rather than a common address. This means that the victim
may not need necessarily reside with or have resided with the perpetrator.

Section 117

States that it is not reasonable to continue to occupy accommodation if it is
probable that this will lead to domestic violence. Domestic Violence means
“violence or threats of violence which are likely to be carried out” from an
associated person. Here an “associated person” is similar to the definition in the
Family Law Act 1996 and includes the relatives, present and former spouses,
cohabitees and people who live or have lived in the same household and the
parents of a child.

Section 145 and 149

Provides a ground for the grant of a Possession Order on the application of the
Local Authority/Housing Association where a partner has left the dwelling house
because of violence or threats of violence by the other partner and the court is
satisfied that the partner who has left is likely to return. A tenancy granted by a
private landlord does not qualify.
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The Data Protection Act 1998

There are guidelines/issues to Departments of Adult Services in relation to the
Data Protection Act and in considering access to Department of Adult Services
files, these guidelines should be followed.

When access is required to a file, then the individual who is subject to the file
should have the opportunity of having the file disclosed to him/her, subject to
non-disclosure of third party information (information concerning another person
who is not the data subject) and whether the disclosure of the information on the
file would result in significant harm to either the data subject or other person or
worker involved with the file.

Example A client dies and the relative wants access to the deceased client’s file,
as the relative is contesting a Will and is looking at issues of capacity in relation
to the client’s file. The relative would not, under the Data Protection Act, have the
right of access to the client’s file as he or she is not the data subject. An Order of
Court (if granted) would be required for disclosure of this file.

With regard to disclosure of information between agencies, information should be
shared on the basis of a need to know. Informed consent should be obtained
from the client, but if this is not possible in vulnerable adults’ cases, in particular if
the adult is at risk, then it will be hecessary to override this requirement and
disclose on the basis of the best interest of the client.

It is inappropriate for an agency to give assurance of absolute confidentiality
where vulnerable persons are at risk.

The Human Rights Act 1998
The Human Rights Act 1998 came into force in October 2000.

The Act applies to all public bodies in England. The main relevant Articles are
included in this section.

Schedule 1 The Articles Part 1 — The Convention, Ri  ghts and Freedom

Article 2

The Right to Life

Everyone’s right to life shall be protected by law. No one shall be deprived of his
life intentionally, save in the execution of a sentence of a Court following his
conviction of a crime for which this penalty is provided by law. Deprivation of life
shall not be regarded as inflicted in contravention of this Article, when it results
from the use of force which is no more than absolutely necessary.
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Article 3

Prohibition of Torture

No one shall be subjected to torture or to inhumane or degrading treatment or
punishment.

Article 4

Prohibition of Slavery and Forced Labour

1. No one shall be held to slavery or servitude.

2. No one shall be required to perform forced or compulsory labour.

Article 5

The Right to Liberty and Security

This article has relevance with regard to Section 3 of the Mental Health Act that a
person’s liberty is restricted.

Article 6
Right to a Fair Trial (Civil and Criminal)
Everyone charged with a criminal offence has the following minimum rights:

To be informed properly, in a language which he understands and in detail.
To have adequate time and facilities for the preparation of his defence.

To defend himself in person or through legal assistance of his own choice.

To examine or have examined witnesses against him.

To have free assistance of an interpreter if he cannot understand or speak the
language used in court.

agrnNE

This Article has particular relevance to Mental Health Tribunals.

Article 7

No Punishment Without Law

A finding of guilt and punishment for a criminal offence must be in accordance
with the law at the time that the offence was committed.

Article 8

Right to Respect for Private and Family Life

1. Everyone has the right to respect for his private and family life, his home and
his correspondence.

2. There shall be no interference by a public authority with the exercise of this
right, except such as in accordance with the law and is necessary in a
democratic society in the interests of national security, public safety or the
economic well-being of the country for the prevention of disorder or crime, for
the protection of health or morals, or for the Safeguarding of rights and
freedom of others.
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Article 9

Freedom of Thought, Conscience and Religion

Everyone has the right to freedom of thought, conscience and religion. This right
includes:

1. Freedom to change his religion or belief, and freedom either alone or in
community with others and in public or private.

2. Freedom to manifest one’s religion or belief shall be subject only to such
limitations as are prescribed by law and are necessary in a democratic
society in the interest of public safety.

Article 10
Freedom of Expression
1. Everyone has the right to freedom of expression.

2. The exercise of this freedom since it carries with it duties and responsibilities,
may be subject to such formalities, conditions, restrictions or penalties as are
prescribed by law and are necessary in a democratic society, in the interests
of national security, territorial integrity or public safety for the prevention of
disorder of crime.

Article 11

Freedom of Assembly and Association

Everyone has the right to freedom of peaceful assembly and to freedom of
association with others, including the right to form and join trade unions for the
protection of his interests.

Article 12

Right to Marry Again

Men and Women of marriageable age have the right to marry and to found a
family according to the national laws governing the exercise of this right. This
Article may raise issues in relation to capacity to marry in some vulnerable
adults.

Article 13

Prohibition of Discrimination

The enjoyment of the rights and freedoms set forth in this convention shall be
secured without discrimination on any grounds such as sex, race, colour,
language, religion, political or other opinion, national or social origin, association
with a national minority, property, birth or other status.

The main Articles that need to be considered in relation to vulnerable adults are

those of Article 3 —in relation to Section 47 of the National Assistance Act and
Section 3 of the Mental Health Act.
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Article 5 also in relation to Section 3 of the Mental Health Act.

Article 8 — Right to Respect for Private and Family Life — in relation to the Mental
Health Act and in relation to Section 135 Warrants, it needs to be justified that
these applications are proportional and necessary in a democratic society.

Freedom of Information Act 2000

This law governs information contained in Department of Adult Services and
Health case files, in that all information should be disclosed, subject to
restrictions enforced by the Data Protection Act 1998.

National Immigration and Asylum Act 2002

This Act relates to asylum seekers and others subject to immigration control and
the Home Office has issued guidance to Local Authorities and Housing
Authorities.

Schedule 3 has the effect of preventing Local Authorities from giving support
under certain provisions which includes Section 21 of the National Assistance Act
and Section 17 of the Children Act.

Social Worker/Care Co-ordinators working with vulnerable adults who are also
Asylum Seekers or whose immigration status is unknown or unusual should
check with their Manager and the Local Authority Legal Division as to whether
the person is entitled to assistance from the Department of Adult Services.

There are many cases going through the courts with regard to the law regarding
support of destitute failed asylum seekers It is important therefore that there is
consultation with the Legal Department.

Under the Nationality, Immigration and Asylum Act 2002, the Local Authority
must give assistance under Section 117 of the Mental Health Act 1983 where a
patient has been placed under Section 3 of that Act and is then discharged from
hospital.

Mental Capacity Act 2005

The Mental Capacity Act 2005 (MCA) allows for those caring for vulnerable
adults to make decisions about their care or treatment (Section 5) on their behalf
if they lack the capacity to do so themselves. The Act allows for the decision
maker to make the decision in a person’s best interest as long as they follow the
five principles of the MCA and the Code of Practice they will be protected from
litigation.
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If a person is thought to lack capacity to make a decision a Mental Capacity
Assessment needs to be prepared, this will involve 2 professionals and will
enable them to conclude if the person lacks capacity or not to make a particular
decision. If the person has family members then they, with the assistance of
Social Workers, can make the decision for the incapacitated person.

If there are adult safeguarding concerns then an Independent Mental Capacity
Advocate should be instructed by the Local Authority whether or not the person
has family, friends or others involved in their care.

Section 44 of Mental Capacity Act 2005

Section 44 of the Mental Capacity Act 2005 creates the criminal offence of ill-
treatment or wilful neglect of an incapacitated person. The offence can be
committed by anyone who has care of a person reasonably believed to lack
capacity, someone who is acting as attorney under an Enduring or Lasting Power
of Attorney or a Court appointed Deputy. The offence is punishable with a
maximum 12 months imprisonment on conviction in a magistrates' Court or 5
years on conviction in the Crown Court.

Il treatment might also be a criminal assault but the MCA offence specifically
penalises ill-treatment by those in a position of trust or care in respect of
vulnerable people.

Wilful neglect arises when a person has deliberately failed to carry out an act
they knew they had a duty to do. Making a conscious decision not to provide or
call for necessary medical care could be wilful neglect. However the offender
must appreciate the duty in question so there would be no offence if s/he
genuinely failed through ignorance or stupidity to act

Applications to Court of Protection.

The Mental Capacity Act gives the right to concerned parties to apply to the
Court of Protection for a declaration of best interests, dealing with both financial
and welfare issues for those lacking mental capacity, for those who have
capacity but are vulnerable for other reasons the High Court Family Division has
a similar “best interests” jurisdiction.

An application to The Court of Protection enables the court to consider whether
one proposal or another is in the best interests of the service user.

The declaration can cover matters such as:
Where the person should live
Whose company the person should have (and under what circumstances e.g.

supervision)
What the arrangements for care should be
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The declaration can cover restraint, and in extreme circumstances, detention of
the individual for their own safety, at least for a short period, pending, for
instance, completion of an investigation into the conduct of the service user’s
carers if there is an allegation of neglect.

The vulnerable adult and any person opposing the care plan are made parties.
Thus the vulnerable adult gets a voice as well, unlike the procedure for
guardianship which only involves the nearest relative.

The drawbacks of the remedy are:

The cost of the application and subsequent costs of an oral hearing.
There is a risk that the Judge will find against the claimant and favour the
other parties proposals.

The declaration usually only relates to single issues so does not give ongoing
care and control.

It is not available in a situation of physical incapacity or illness unless
accompanied by mental incapacity.

An application can only be made if there is a serious issue that requires judicial
resolution.

Inherent Jurisdiction of the High Court

The High Court, may, use its inherent jurisdiction to make a declaration as to
whether action which is proposed to be taken, is in the best interest of a person,
or is unlawful. These powers are relevant where a person has mental capacity
but is nonetheless vulnerable.

Care Standards Act 2000 and Health and Social Care  Act 2008

These two Acts:-

Establish a new regulatory regime for Social Care and Health Care Services
including Mental Health namely the Care Quality Commission (CQC).

The CQC regulates, registers and inspects services to ensure that the quality
of services meet National Standards

Section 62 Health and Social Care Act 2008 permits an authorised person to
enter and inspect any regulated premises.

Section 124 Health and Social Care Act 2008 gives power to the Minister to
make provision for modifying the regulation of Care Workers.
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Section 13 and 14 Care Standards Act 2000 deal with granting and refusing
registrations and the cancellation of registrations.

Safeguarding Vulnerable Groups Act 2006
This Act makes provision for a vetting and barring scheme for those working with

vulnerable adults and children in a paid or voluntary capacity. The Independent
Safeguarding Authority is the body responsible for implementing the scheme.

MENTAL HEALTH

Mental Health Act 1983

This is an extensive piece of legislation and the following is only a guide. The
Mental Health Act Manual by Richard Jones 11th edition published by Sweet &
Maxwell is a useful reference book. Approved Mental Health Professionals
based in Community Mental Health Teams have detailed knowledge of this
legislation and the associated Codes of Practice. They should be able to advise if
a professional thinks that powers under the Mental Health Legislation may help.

Section 1

Mental Health Act 1983 defines “mental disorder” as “any disorder or disability of
the mind. This is a wide definition — it includes dementia. It does not include
learning disability except in limited circumstances or dependence on drugs or
alcohol.

Section 2

A person may be admitted to hospital and detained there for a period not
exceeding 28 days on the grounds that:-

(a) S/he is suffering from mental disorder of a nature or degree which warrants
his/her

detention in hospital for assessment (or for assessment followed by
treatment) for at

least a limited period; and

(b) S/he ought to be so detained in the interests of his/her own health or safety or
with a
view to the protection of other persons.

Section 3 — Admission for treatment

A person may be admitted to hospital and detained for a period of treatment. An
application can be made in respect of a person on the grounds that:-
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a) s/he is suffering from mental illness, severe mental impairment, psychopathic
disorder or mental impairment and his/her mental disorder is of a nature or
degree which makes it appropriate for him/her to receive medical treatment
in a hospital; and

b) in the case of psychopathic disorder or mental impairment, such treatment is
likely to alleviate or prevent a deterioration of his/her condition;

c) itis necessary for the health or safety of the patient or for the protection of
other persons that s/he should receive such treatment and it cannot be
provided unless s/he is detained under this section.

An application for treatment shall be founded on the written recommendations in
the prescribed form of two registered medical practitioners. This section applies
for up to six months and can be renewed initially for a further six months then
yearly.

Section 4

This is for emergency admission/observation and needs only one doctor to
recommend. This section only lasts for 3 days.

Section 7 - 11

Guardianship for last up to a period of 6 months. The patient can be received into
guardianship by the Local Authority if s/he is suffering from a mental disorder of a
nature or degree which warrants his/her reception into guardianship. The
guardianship must also be necessary in the interests of the welfare of the patient
or for the protection of others. The welfare of the patient is interpreted broadly.

Guardianship gives the guardian three basic powers:
1. To say where someone is to live.

2. To require the patient to attend somewhere for the purpose of medical
treatment, occupation, education or housing.

3. To gain access to the patient at a place in which someone is living. It is
necessary to consult the nearest relative if the Local Authority is considering
guardianship. If the nearest relative appears to be the perpetrator of
mistreatment, then the Local Authority may consider an application to be
made to a County Court to displace the nearest relative under section 29 of
the Mental Health Act.
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Section 29 Appointment by Court of Acting Nearest R elative

The County Court may, upon application, direct that the functions of the nearest
relative of the patient be exercised by the applicant who may be a Local Authority
or by any other person specified in the application.

The application may be made on the following grounds:

1. That the patient has no nearest relative under the meaning of this Act or that
it is not reasonably practicable to ascertain whether he has such a relative.

2. That the nearest relative of the patient is incapable of acting as such by
reason of mental disorder or other illness.

3. That the nearest relative of the patient unreasonably objects to the making of
an application for admission for treatment or guardianship application in
respect of the patient.

4. That the nearest relative of the patient has exercised without due regard to
the welfare of the patient or the interests of the public his power to discharge
the patient, or is likely to do so

5. That the nearest relative of the patient is otherwise not a suitable person to
act as such

Section 115 Power of Entry and Inspection

An approved Mental Health Professional may, at all reasonable times, enter and
inspect any premises in which a mentally disordered adult is living if he or she
has reasonable cause to believe that the patient is not under proper care. Entry
cannot be by force.

Section 117

Provides for after-care responsibility by the Local Authority jointly with the
Primary Care Trust for persons detained under Section 3, persons admitted to
hospital in pursuance of an Order made under Section 37 (by order of a Criminal
Court) and persons transferred to hospital from prison.

Section 125(a)

An application may be made for a detained patient to be supervised after he
leaves hospital.
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Section 127 lll-treatment of Patients

This section makes it an offence for an officer on the staff or otherwise an
employee or manager of a mental nursing home or hospital to “ill-treat or wilfully
neglect” a patient who is either currently receiving treatment for mental disorder
as an inpatient in that hospital or home, or a patient receiving treatment as an
outpatient.

Section 135 Warrant

Allows an Approved Mental Health Professional to apply for a warrant to search
for and remove adults where there is a reasonable cause to suspect that an adult
believed to be suffering from a mental disorder has been or is being ill-treated or
neglected or not kept under proper control, or is unable to care for himself or
herself and is living alone.

The adult need not be named in this warrant, so this allows for investigation of
suspected mistreatment of people whose identity is unknown but whose
whereabouts are known.

The evidence used to obtain the warrant can be about mistreatment in the past
and therefore allows for accumulation of evidence over a period of time. The
warrant authorises a Constable to enter, if need be, by force, the premises and, if
thought necessary, remove to a place of safety.

Please be aware that if an application is made to the Magistrates Court for a
Warrant, the Court will consider the Human Rights Act, in particular Article 6 The
Right to a Fair Trial, and also Article 8 The Right to Privacy and a Family Life.
However, present law allows for a hearing without notice.

The Local Authority’s Legal Division should be consulted in accordance with
good practice if consideration is being made for an application under section 135.

Section 136

Allows for a Police Officer to intervene if the mentally disordered person is in a
public place. The person must be in immediate need of care and control. The
person can be removed to a place of safety for up to 72 hours.

Section 139

Proceedings may be taken if an Approved Mental Health Professional is
obstructed without reasonable cause.
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PROTECTION REGARDING VIOLENCE OR THREATS OF
VIOLENCE

See the Housing Act Section 117 above.
Family Law Act 1996

Section 42 — Non-molestation Order
This provision prohibits a person (the accused) molesting another person (the
complainant).

In order to be able to use this legislation the complainant must be “associated”
with the complainant. An “associated person” is defined widely and includes
married couples, cohabitants, those living in the same household, relatives and
engaged couples (as long as there is an agreement to marry).

The complainant is the only person who can start proceedings. In deciding
whether or not to make an order, the court shall have regard to all circumstances
including the need to secure the health, safety and well-being of the complainant.
The complainant can start proceedings in respect of particular acts of molestation
or general ones. In other words, it is possible for a complaint to be made even
though the behaviour has only happened once.

Definition of “molestation”

There is no definition in the Act itself. The dictionary definition is “to disturb” or
annoy by malevolent interference “to accost or attack”.

The Law Commission 1992 — Family Law, Domestic Violence and Occupation of
the Matrimonial Home — states;

‘Molestation is an umbrella term which covers a wide range of behaviour. It
includes any form of serious pestering or harassment’.

‘Any conduct which could properly be regarded as such a degree of harassment
as to call for the intervention of the court’.

‘The degree of severity depends less upon its intrinsic nature than upon it being
part of a pattern and upon its effect on the victim’.

Making Orders of the Court’s own motion
A Non-Molestation Order can be made on the court’s own motion in proceedings

where the respondent is a party if the court considers such an order should be
made for the benefit of any party to the proceedings or any relevant child.
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Occupation Orders

Magistrates sitting on the Family Panel share the jurisdiction of High Court and
County Court Judges to regulate the occupation of the family home. There are
five categories of applicants who can apply for an Occupation Order.

1.
3.
3.
4.

5.

Those entitled to occupy the property as a result of matrimonial property
rights.

Former spouses with no existing right to occupy where the respondent has a
legal right to occupy.

Cohabitant or ex cohabitant without an existing right to occupy

Spouse or ex spouse where neither has a right to occupy (e.g. where a
couple are living in the home of the in-laws).

Cohabitant or ex cohabitant where neither has the right to occupy.

The types of Order which can be made.

1. An order enforcing the applicant’s entitlement to remain in occupation as
against the other person.

2. An order requiring the respondent to permit the applicant to enter and remain
in the dwelling house or part of the dwelling house.

3. An order regulating the occupation of the dwelling house by either or both
parties.

4. An order prohibiting, suspending or restricting the exercise by the respondent
of his right to occupy the dwelling house.

5. An order restricting or terminating a respondent’s matrimonial rights in
relation to the dwelling house.

6. An order requiring the respondent to leave the dwelling house or part of the
dwelling house; and

7. An order excluding the respondent from a defined area in which the dwelling
house is included.

Grounds

The court must have regard to all of the circumstances of the case including

a)
b)
c)

d)

The housing needs and housing resources of the parties.

The financial resources of each of the parties.

The likely effect of any order, or of any decision by the court not to exercise
its powers on the health, safety and well-being of the party; and

The conduct of the parties in relation to each other and otherwise.

In addition to the above, the court must consider the balance of harm test which
imposes an overriding requirement for the court to make an order if it appears
that the applicant or child is likely to suffer significant if an order is not made
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which is greater than the harm that the respondent is likely to suffer if the order is
made.

An order under this section may be for a specified period, until the occurrence of
a specified event or until further order.

As with Non-Molestation Orders, Occupation Orders may be made on an ex
parte basis (i.e. in the absence of the respondent). In determining whether an
order should be made in the absence of the respondent, the court will have
regard to all of the circumstances including:-

a) Any risk of significant harm to the applicant, attributable to the conduct of the
respondent, even if the order is not made immediately.

b) Whether it is likely that the applicant will be deterred or prevented from
pursuing the application if any order is not made immediately and

c) Whether there is reason to believe that the respondent is aware of the
proceedings but is deliberately evading service and that the applicants will be
seriously prejudiced by the delay involved.

If the court makes an ex parte Order it must afford the respondent an opportunity
to make representations relating to the order as soon as is just and convenience
at a full hearing.

Undertakings

In any case where the court has the power to make an Occupation Order or Non-
Molestation Order, it may accept an undertaking from parties to the proceedings.
It is important to understand that no power or arrest may be attached to any
undertaking and the court must not accept undertakings in cases where it be
appropriate to attach a power of arrest.

The breach of an undertaking constitutes contempt of court. Since an
undertaking is volunteered, rather than imposed, the person giving it is presumed
to know it, so that proof of service is not required prior to enforcement.
Matrimonial Homes Act 1983

Section 1 (2) & 9 (1) — The High Court and County Courts may make a variety of
orders enforcing or restricting the respective rights of spouses to occupy the
matrimonial home.

Domestic Violence and Matrimonial Proceedings Act 1 978

Section 11(1) & 1 (2) — County Courts may grant injunctions against molestation

or to exclude one party from the home. This applies to married couples and also
to partners who are ‘living together as husband and wife’.
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Domestic Proceedings and Magistrates Court Act 1978

Section 16 (2) & (3) Magistrates Courts have power to make orders protecting
one spouse from violence by the other, including the power to exclude a violent
spouse from the home. These powers apply only between married partners and
only to the use or threat of violence.

Injunctions are available under the Law of Tort.

The principal purpose of the tort system is to provide financial compensation but
injunctions may be available in respect of the torts of assault, battery, nuisance,
false imprisonment or trespass.

These may be useful in cases involving people who are not covered by
legislation, although their scope is more limited. Injunctions may not restrain
conduct which is classified as harassment and a person may not be excluded
from a home which they have a right to occupy. Injunctions under the Law of
Tort for trespass may be the only appropriate remedy where the abuser is not the
spouse/cohabitee, but possibly another member of the family.

In Egan v Egan (1975) a woman who suffered continual physical assaults by her
adult son was granted an injunction restraining him from trespassing on her
property and from assaulting her or molesting her. A similar order was obtained
in Patel v Patel (1988), by a man whose son-in-law had been trespassing on his
home and threatening him.

Protection from Harassment Act 1997

Harassment — A person must not pursue a course of conduct, which amounts to
the harassment of another and which that person knows or ought to know
amounts to harassment of the other.

The alleged harasser ought to know that their behaviour amounts to harassment
if a reasonable person in possession of the same information would think that the
course of conduct amounted to harassment.

Whereas a non-molestation order under the Family Law Act 1996 could be
granted for one act of harassment, the 1997 Act can only be used if there has
been more than one act i.e. a course of conduct.

There are three defences to a change of harassment:

a) That the course of conduct was pursued for the purpose of preventing or
detecting  crime;
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b) That the course of conduct was pursued in accordance with a legal
requirement or duty;

C) That in the particular circumstances the pursuit of the course of conduct
was reasonable.

An action under the 1997 Act can be pursued as a criminal or civil matter. If itis
pursued as a criminal matter, a person found guilty of harassment can be jailed
and the complainant awarded damages. If the complainant decides to start civil
proceedings, they may ask for an injunction to prevent further occurrences of the
harassment and damages for the mental distress already caused.

The victim may apply to a Judge for an arrest warrant where the defendant is in
breach of the terms of the injunction. Breach of the injunction is also a separate
criminal offence punishable by a term of imprisonment or a fine. It is open to the
court to award longer terms of imprisonment or higher fines for breach of an
injunction than those which are available for the offence itself.

Putting people in fear of violence  — A person whose course of conduct causes
another to fear, on at least two occasions, that violence will be used against him
or her is guilty of an offence if she/he knows or ought to know that his/her course
of conduct will cause the other so to fear on each of those occasions. Again, this
is a criminal offence punishable by a fine or a period of imprisonment and, as
with the offence of harassment, conduct pursued for purposes such as
preventing or detecting a crime etc. will not be an offence.

Restraining Orders — A court sentencing or otherwise dealing with a person
convicted of the offence of harassment or putting people in fear of violence may
make a restraining Order.

These orders are made by the court to protect the victim and are intended to
prevent the defendant committing any further conduct which would amount to
harassment or putting the person in fear of violence.

Breach of a restraining order is punishable, upon conviction, by way of a fine or a
term of imprisonment.

Domestic Violence, Crime and Victims Act 2004 secti onb5

Section 5 makes it an offence to cause or allow the death of a child or vulnerable
adult, itis designed to address the evidential problem of proving who is a
household actually caused the death or allowed the child or person to die.

This section allows for the prosecution if there was a significant risk of serious
physical harm and the person ought to have been or was aware of the risk, and
did nothing to protect the person, and the act occurred in circumstances the
person foresaw or ought to have foreseen.
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Race Relations Act 1976
Section 127 — Covers racially motivated offences.
Common Law

The common law allows for the intervention, without the consent of the adult, to
save life or avoid serious physical harm based upon the principle that the action
is reasonable and can be professionally justified as immediately necessary for
the purpose of saving life or serious physical harm.

Not to act under circumstances of the utmost gravity could be deemed negligent.

In high risk situations, where both physical and mental disorders may be present
(e.g. drug overdose, serious injury), if there is doubt concerning which of the two
takes precedence, then the physical disorder should be given priority. The
relevant action would then be a common law intervention (e.g. removing the
individual to a casualty department). When it is physically safe to do so, the adult
should then be assessed for treatment/admission under the Mental Health Act
1983.

FINANCIAL ABUSE

Definition of Financial Abuse
The unauthorised fraudulent obtaining and improper use of funds, property or
any resources of a vulnerable person.

Those at Risk

Particularly vulnerable are frail or mentally impaired persons who are relying on
others to take care of them. Those likely to take advantage range from members
of their own family to neighbours and professionals who may befriend elderly
people living at home and then move into the victim’s home to take care of them.
There has been little research in England into the extent of financial abuse and
why it occurs. It may be difficult to recognise and difficult to prove.

Cases of financial abuse may stem from the expectations of a relative to inherit
the estate of an elderly person and that relative’s desire to preserve as much of
the estate as possible.

Indicators include:

(&8  Anunexpected change to a Will

(b)  Sudden sale or transfer of the elderly person’s home
(© Unusual activity in a bank account
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(d) Bills remaining unpaid, particularly where someone else is responsible for
ensuring their payment

(e)  Adecline in the personal appearance of the elderly person, which may
indicate that the person has been neglected and/or other basic personal
requirements are being ignored

() Giving a substantial gift to a carer or other third party

REMEDIES/SAFEGUARDS AGAINST FINANCIAL ABUSE

Appointeeship

A person who is in receipt of income from state benefits and who has no capital,
which would justify an application to the Court of Protection for the appointment
of a financial deputy, may qualify for the Department of Work and Pensions to
appoint a person, a relative, friend or professional to deal with all benefit matters
on his/her behalf. For an appointeeship to be made the person must be unable,
for whatever reason, to manage their own benefits.

If there are concerns about the appointee handling the money, the Department of
Work and Pensions will investigate when so notified and may suspend payment
and appoint a new appointee, if appropriate.

Agency
A benefit claimant with mental capacity can authorise a person of their choice
who is their agent to collect the benefit for them by signing the back of the order.

If there are concerns about financial abuse by the agent it may again be
necessary to ask the benefit agency to investigate and to pursue appointeeship
and/or remedies.

The Court of Protection

The Mental Capacity Act 2005 sections 45-61 abolishes the former Court of
Protection and creates a new one that is part of the High Court

The Court of Protection’s powers are detailed in s15-21 MCA including the
power to make declarations in a person’s best interests. The MCA further
introduces Court of Protection Deputies to replace receivers who were appointed
under Part VII Mental Health Act (now repealed). Existing receivers will have
automatically become CoP Deputies as of 1 October 2007.

Section 20 of the MCA sets out limitations to the powers of Deputies including

their making the decision prohibiting a person having contact with the
incapacitated adult, this decision can only be made by the Court.
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An individual, trust corporation or local authority can apply to the Court to
become a deputy. If the incapacitated person has no family or no-one suitable to
manage their finances then the Local Authority should consider making the
application.

Lasting and Enduring Powers of Attorney
Enduring Power of Attorney (EPA)

EPAS created prior to 01.10.07 continue to be valid provided they are registered
with the Office of the Public Guardian (OPG) no new EPAS can now be made as
the process is to executed a Lasting Power of Attorney (LPA).

Lasting Powers of Attorney

Lasting Powers of Attorney have replaced Enduring Powers of Attorney. They
have to be registered with the Office of the Public Guardian who oversees their
use. A search can be done at the Office of the Public Guardian for the existence
of a valid Enduring Power of Attorney or Lasting Power of Attorney and concerns
about misuse of a Powers of Attorney can be referred for investigation to the
Office of Public Guardian. Lasting Powers of Attorney can cover personal
welfare decisions as well as finance.

Official Solicitor

It is the role of the Official Solicitor to represent the interests of the individual in
any proceedings before the Court of Protection where they might otherwise not
be adequately represented. It is his duty to supplement the capacity of the
individual in the proceedings in question.

The Official Solicitor can be contacted at 81 Chancery Lane, London WC2A 1DD
— DX141150, telephone 020 7911 7127.

Example
If there are divorce proceedings in process and one of the parties lacks capacity,
and there is no relative able to act as next friend or guardian, then the Official

Solicitor may be approached to act on the client’s behalf and give instructions to
the client’s Solicitor. The Official Solicitor may appoint a Solicitor for the client.

NEGLECT
General

An adult can only be compulsorily removed from an abusive situation through the
use of either:
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1. Section 47 National Assistance Act 1948.
2. The Mental Health Act 1983 (see section above on Mental Health).

3. Declaration of the Court of Protection under Mental Capacity Act. An
application is made to the Court of Protection for a declaration in the best
interest of the vulnerable adult to live in a particular place.

Legal advice should be obtained from the Legal Division in relation to any
consideration of compulsory removal.

National Assistance Act 1948

Section 21 (1) — The Local Authority has a duty to provide accommodation for
those, who by reason of age, illness, disability or other circumstances, are in
need of care and attention which is not otherwise available to them.

A person cannot normally be compelled to go into such accommodation if they
do not wish to do so. An exception is where Section 47 of the National
Assistance Act applies.

National Assistance Act 1948 Section 47 as amended by National
Assistance (Amendment) Act 1951

The Act applies to persons who are suffering from grave chronic disease or are
aged, infirm or physically incapacitated and are living in unsanitary conditions
and are unable to devote to themselves and are not receiving from other
person’s proper care and attention.

Removal from the place where the persons is living must be necessary in their
interests or from preventing injury to the health or serious nuisance to other
persons.

An application has to be made to the Magistrates Court by the Local Authority,
supported by a certificate from the Medical Officer of Health.

National Assistance (Amendment) Act 1951 provides for emergency applications
where a case is urgent, and the removal of the vulnerable adult can be effected
without delay, for example, if a woman falls in her own home injuring herself so
that she is unable to move and refuses to go to hospital and lays on the floor,
then urgent action is required and she can be removed either to a hospital or
residential accommaodation.

These applications are rare and the effect of such an order is to deprive the
individual of his or her liberty by removing them from their home.
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It appears that Section 47 removals may be incompatible with the Human Rights
Act. Article 5 defines the circumstances in which a person can be deprived of
their liberty and paragraph 1(e) is applicable in relation to Section 47.

It states as follows:

“The lawful detention of persons for the prevention of a spreading of infections
diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants”.

If the detention is for any other reason, it is in contravention of the Human Rights
Act. It would appear, therefore, that Section 47 may be incompatible with the
Human Rights Act.

If it appears, therefore, that the circumstances of the case merit consideration of
an application under the National Assistance Act, close consultation must be
made with the Legal Division of the Local Authority

The National Assistance Act is used when there is considered to be no
alternative. Under Section 47, an order lasts for up to three months and the Court
is able to extend the period of time for a period not exceeding a further three
months.

Under the National Assistance (Amendment) Act 1951, the Order can be made
by an ex-parte (without giving notice) application and can be made for a period of
three weeks when there can be a further hearing at the Court.

In order to obtain this order, there must be sufficient evidence that removal is in
the best interests of the subject concerned, and that the medical officer or health
or proper officer has made a full and thorough investigation of the case.

Once the Local Authority has received the medical certificate, then they have
discretion as to whether or not to make application to the Magistrates Court.

The application to the Court should be made by the Local Authority Legal
Division.

CRIMINAL LAW

If it is suspected that any criminal offence has taken place, the alleged
perpetrator must not be interviewed without first seeking police advice.

Sub Judice
Where a criminal investigation is in progress, information gained in the

investigation is “sub judice” and cannot be disclosed. If a case is so serious that
there is a need to disclose information, advice should be sought from the Crown
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Prosecution Service or the constabulary solicitor. Each case should be
considered on its own merits.

Police and Criminal Evidence Act

Section 17 — Gives the police the power to search and enter premises to save
life and limb or prevent serious damage to property or arrest of an indictable
offence.

Section 24 - Police may arrest without warrant anyone suspected of having
committed or is about to commit an arrestable offence or is in the act of
committing an offence.

Allows the police to arrest someone to prevent them causing physical injury to
another person or to protect a child or others.

Criminal Procedures and Investigations Act 1996

This Act was introduced to provide safeguards in relation to evidence gathered
during the course of a criminal investigation.

It sets out procedures to document such material whether it is eventually used in
a trial, or not, and introduces a code of conduct as to what material is disclosed
to the defence. It highlights the importance of retaining all items that could later
be used in evidence until the police “Disclosure Officer” has assessed their
relevant evidential value and advised on their retention or disposal. If these
procedures are not followed the accused may be acquitted because of a breach
of the Act or Code, or could be wrongly accused.

Crime & Disorder Act 1998

The Act places on local authorities and the police a joint responsibility for the
formulation of crime and disorder reduction strategies in each district, borough or
unitary authority area in England and Wales. It makes it clear that this duty
applies equally to county councils. It also places a legal obligation on police
authorities, probation committees and health authorities to co-operate fully in this
work and gives the Home Secretary power to extend that obligation to any other
person or body he chooses.

The Act also contains a wide range of provisions designed to tackle Youth
Offending, Anti-Social Behaviour, Racially Aggravated Offences, Sex Offenders,
Child Safety and other criminal behaviour. The Anti-Social Behaviour Order will
allow the local authority and the police to act against an individual who acts in a
manner likely to cause harassment, alarm or distress to one or more people, not
in the same household as him or herself.
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Section 115 — Provides for full disclosure of information by any person provided
the disclosure is to an appropriate public authority, for example Social Services
or the police, and is “necessary or expedient” for the purposes of any provision of
the Act.

Section 17 — Directs that the police and local authorities have an obligation to
reduce crime, i.e. in this context prevent abuse.

Section 15 — Directs that the police and local authorise share information to
prevent crime, and again in this context, vulnerable adult abuse.

Criminal Justice Act 1988

Section 39 — Common Assault — Assault is defined as any physical contact
without consent. It includes acts or words involving threats of violence. No
physical evidence may be present. Itincludes assault and battery — which
involve the threat of immediate violence.

Offences Against the Persons Act 1861
This covers assault which leaves a physical injury (applies to any age).

Section 47 — actual bodily harm. This is an assault occasioning actual bodily
harm.

Section 20 — actual bodily harm. Either with or without weapons with the
intention to cause harm. Itincludes assaults causing cuts, broken bones, and
damage to internal organs.

Section 18 - grievous bodily harm. This is wounding with intent to do grievous
bodily harm. It includes assaults causing cuts, broken bones and internal
injuries.

Mental Health Act 1983

Section 127 (2) — Provides that it is an offence for any staff member of a hospital
or mental nursing home or for any person to ill treat or wilfully neglect a patient or
person who is subject to his/her guardianship under this Act. It is also an offence
for a guardian or other person who has care of a mentally disordered person
living in the community to ill treat or wilfully neglect that person.

Medicines Act 1968

It is an offence to administer drugs that have been prescribed for someone else.
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Theft Act 1968

Thetft is the dishonest appropriation of property belonging to another, intending to
deprive the owner permanently.

Sexual Offences Act 2003 ss30 — 41

The Act replaces much of the previous legislation. Sections 30 — 33 create
offences that rely on the inability of a person to refuse the sexual activity on
account of lack of capacity or whether they are unable to communicate their
refusal. Sections 34-37 relate to situations where a person suffering from a
mental disorder is threatened, coerced or deceived into sexual activity where the
perpetrator knew the person was suffering from a mental disorder, or reasonably
suspects. Sections 38-41 apply to care workers where the assumption is the
worker knew or is reasonably expected to know the person is suffering from a
mental disorder and do not rely on the inability of the vulnerable adult to refuse.

Criminal Injuries Compensation Authority

Anyone who has been injured as the result of a crime of violence may apply to
the Criminal Injuries Compensation Authority. It does not matter that the person
who caused the injuries is unknown or has not been prosecuted. However the
incident must have been promptly reported to the Police. If the victim is mentally
disabled, the claim can be completed by a responsible person. If an award is
made, it may be necessary for a financial deputy to be appointed to administer
the award.
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Rieh @ Risk Factors and Possible Signs of
2 Abuse

Risk Factors

There are certain factors and situations which may place people at particular risk
of being abused. The presence of one or more of these factors does not
automatically imply that abuse will result, but the likelihood may be increased.

Certain personal assistance needs may present more opportunity for abuse
where support for such needs is inappropriate or non-existent.

Role reversal and need for intimate personal assistance e.g. daughter or son
providing personal assistance for a parent may also present more opportunity
for abuse.

Living in the same household as a known abuser.

Where there is a family history of abuse.

Where an adult is dependent on others or others are dependent on them.
Inappropriate or dangerous physical or emotional environment, for example
lack of personal space.

Where there is a change of lifestyle of a member of the household, e.g.
unemployment, illness.

A member of the household experiences emotional or social isolation or
financial problems.

Differences in communication or communication breakdown.

Danger Signals & Stress Factors As Possible Indicat  ors of Abuse

Individuals and families vary in their ability to cope with the caring task. It is often
possible to identify situations which may lead to abuse. Workers should
recognise the importance of the following predisposing factors:

Strained Family Relationships

- Situations where there are conflicts of interests and personal loyalties
between different family members.
Where family relationships over the years have been poor or where family
violence is the norm.

Social Stress
Situations where there are financial problems, poor housing, over-crowding
and a lack of help or support from agencies or other family members, leading
to a feeling of isolation.

High Level of Dependency
Situations where there are overwhelming physical or medical problems.
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Where a high degree of care is required, including assistance with personal,
intimate care.

Where the dependent person has difficulty with either understanding or
expressing themselves or both.

Anti-Social Behaviour
Situations where the dependent person is aggressive, rejecting of help or
refuses to communicate.
Where the dependent person exhibits poor eating habits, incontinence, faecal
smearing, sexual disinhibition or changes in personality.
Where the person being cared for is self-absorbed and does not consider the
needs of the carer and other family members.

Carer Stress
Situations where the carer resents the caring role or is overwhelmed by the
burden of care.
Where the carer feels undervalued, embarrassed or stigmatised.
Where the carer has had to change their lifestyle unwillingly.
Where the carer is being abused by the dependent person.
Where the carer is affected by their own health problems or they are
depressed, exhausted or frustrated.
Where the carer or user are drinking heavily.

Possible Indicators of Abuse:

Where abuse has occurred one or more of the followi ng indicators may
have been, or may be present;
Seeking shelter or protection
Unexplained reactions towards particular individuals or settings
Frequent or regular visits to the GP or accident and emergency department,
or hospital admissions
Frequent or irrational refusal to accept investigations or treatments for routine
difficulties
Unexplained changes in material circumstances
Inconsistency of explanation regarding the area of concern
Carer/care worker or third party always wishing to be present at interviews
Anorexia/bulimia or eating disorders
Absconding/wandering
Dislike of being touched and flinching on being touched
Self harm
Withdrawal
History of domestic violence

None of the previously mentioned indicators definitively suggests abuse.
However suspicions should be raised if one or a combination of factors exist. The
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same holds true when considering the following sections which describe signs of
possible abuse.

Signs of possible physical abuse:
- Bruising
Fractures
Sprains
Dislocations
Lacerations
Burns — including friction burns and scalds
Drowsiness, confusion due to over sedation
Pressure sores
Welt marks
Symmetrical grip marks/bruising caused by finger tips
Cowering and flinching

Examples of physical abuse:
- Hitting
Slapping
Pinching
Hair pulling
Pushing
Kicking
Inappropriate restraint
Isolation/confinement
Misuse of medication
Forcible feeding

In addition to the above, suspicions should be heightened by the following:

Injuries not consistent with information given by the vulnerable adult, carer or
care worker

Injuries in locations where accidental injury is implausible/unlikely

The vulnerable adult is unable to explain injuries in circumstances where they
could be expected to

Repeated unexplained injuries

Injuries inconsistent with known lifestyle/habits

Failure or unexplained delays in seeking treatment

Carer, care worker or third party defensive in explanation

Signs of possible sexual abuse:

- Repeated urinary infections
Incontinence/bed wetting
Sexually transmitted diseases
Bruising/bleeding/soreness/cuts
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Pregnancy
Depression
Deliberate self-harm

Examples of sexual abuse:

Serious teasing or innuendo
Harassment

Inappropriate looking
Photography

Inappropriate touching
Attempted/intercourse

In addition to the above suspicions should be raised by the following:

Increase in sexualised behaviour
Excessive washing

Inappropriate dressing

Self neglect

Poor image

Panic attacks

Possible signs of psychological or emotional abuse:
- Sudden changes in behaviour
Anxiety/unease/silence
Fear
Depression
Deterioration in ability to exercise choice
Irrational fears
Onset of phobias

Examples of psychological or emotional abuse:
- Prevention from using services
Refusing access to friends
Refusing access to religious or cultural needs
Ignoring
Lack of meaningful interaction
Threats of bullying, humiliation, swearing
Intimidation
Deprivation of contact
Harassment

In addition to the above suspicions should be raised by the following:

Excessive deference to carer or care worker or third party
Over Protection
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Violation of civil liberties
Lack of privacy

Possible signs of financial/material abuse/abuse of rights:
- Unexplained loss of funds/sudden large withdrawals from bank accounts
Inability to pay bills
Marked change in lifestyle/standard of living
Basic needs not being met
Theft of property
Misuse of benefits
Intimidation and extortion
Power of Attorney obtained when the person lacks capacity to make that
decision
Recent changes of deedst/title of house

Examples of financial/material abuse/abuse of right  s:
- Preventing access to money

Forcing changes to wills

Forcing transfer of property (house)

Forcing additional names to bank accounts

In addition there are certain factors which may inc rease the risk of the
person being financially abused:

High guaranteed income

Unable to administer own money due to lack of capacity or numeracy skills

Dependent on others to administer money

Several people manage their money or are dependent on carer

Exposed to financial pressure, e.g. loan forms

Isolated or regarded as vulnerable in the community

No independent advocate

(See Appendix 1 Legal Framework)

Possible signs of neglect or omission:

- Poor hygiene — smell of urine /faeces
Dehydration
Weight loss or malnutrition
Hypothermia — or abnormal body temperature
Inappropriate clothing
Failure to respond to prescribed medication
Infections
Pressure sores
Failure to protect
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Examples of behaviour where there is suspected negl  ect or acts of
omission:

Failure to provide food, shelter or clothing

Failure to provide medical care

Inappropriate use of medication

Lack of stimulation

Lack of emotional warmth

Possible signs of discriminatory abuse:
This abuse is motivated by discriminatory and oppressive attitudes towards:
- Race

Gender

Cultural background

Religion

Physical and/or sensory impairment

Sexual orientation

Age

Discriminatory abuse can manifest itself as:

Physical abuse/assault

Sexual abuse/assault

Financial abuse/theft etc

Neglect and acts of omission
Psychological abuse/ harassment
Denial of human rights

Examples of discriminatory abuse:

Unequal treatment

Verbal abuse

Inappropriate use of language

Derogatory remarks

Harassment

Deliberate exclusion

Lack of respect

Lesser service being offered

Exclusion from what any other person would expect. e.g. health, education
Simple communication— deaf — no access to signer or lip reader

Signs of possible abuse of rights:
Withdrawn
Afraid
Fear of expressing needs
Purposefully isolated
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Deference in decision making
Unwillingness to speak or communicate

In addition concern may be raised by the following:

Carer/care worker or third party defensive in explanation
Reluctance to talk about self or involve self in decision making
Civil liberties violated

Institutional Abuse
Along with the above areas of abuse there is the potential for abuse to take place
within institutions (in the widest sense of the word).

Signs of possible institutional abuse:
- Lack of flexibility/choice

Inadequate staffing levels

Inappropriate or poor care

No opportunity for drinks or snacks

Lack of choice or consultation over meals, bed times

Misuse of medication

Inappropriate use of restraint

Sensory deprivation e.g. denial of use of hearing aids or spectacles

Loss of and failure to replace dentures

Lack of personal clothing and possessions and use of communal personal

toiletries

Lack of adequate procedures for e.g. management of finances, medication

Failure to ensure privacy or personal dignity

Lack of respect shown to the person e.g. derogatory remarks

Controlling relationship between staff and service users

Poor professional practice e.g. record keeping

Denial of visitors or phone calls

Interference with mail

Lack of opportunity for social, educational or recreational activity

Public discussion of personal matter

Inadequate or delayed response to medical requests

Missing documents

Absence of individual care plans

Institutional abuse can arise where some, any or al | of the following exist:

Authoritarian or rigid management

Lack of leadership/supervision

Disharmony in the staff group

Pervasive abusive and disrespectful attitudes among staff
Residents abusive to staff and other residents

Residents sexually or racially harassing staff or other residents
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Inappropriate use of physical interventions (control and restraint) by poorly
trained staff

Poor practice in the provision of intimate care

Staff not taking account of individuals’ needs, culture, religion or ethnicity
Failure to take action where there have been incidents of racial harassment
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Rish @  Preserving Evidence / Recording /
Medical Examination / Body Map

3

1. Preserving Evidence

Your first concern is the safety and welfare of the abused person. However, your
efforts to preserve evidence may be vital.

When Police involvement is required, they are likely to be on the scene quickly.
Preservation of evidence is crucial if the Police investigation is to be effective.
What you DO OR NOT DO in the time whilst you are waiting for the Police to
arrive may make all the difference.

The following checklist aims to help you ensure that vital evidence is not
destroyed.

1.1 In situations of physical and/or sexual assault

€) If the abused person has a physical injury and it is appropriate for
you to examine, always obtain their consent first.

(b) Do not touch what you don’t have to. Wherever possible, leave
things as they are. Do not clean up, do not wash anything or in any
way remove fibres, blood etc. If you do have to handle anything at
the scene, keep this to a minimum.

(© Do not touch any weapons unless they are handed directly to you.
If this happens, as before, keep handling to a minimum. Place the
items/weapons in a dry, clean place until the Police collect them.

(d) Preserve the abused persons clothing and footwear, do not wash or
wipe them. Handle them as little as possible.

(e) Preserve anything that was used to comfort the abused person, for
example, a blanket.

) Secure the room, do not allow anyone to enter unless strictly

necessary to support you or the abused person and/or the alleged
perpetrator, until the Police arrive.

2. Recording

It is essential for staff of all agencies to record details of events as soon as
possible after they have occurred. The recording must be detailed and factual.
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Any subjective comments must be clearly identified as such, so that they do not
become confused with facts.

Information must also be recorded accurately. Remember that records will form
an important part of actions that may be taken in the future and be considered in
legal proceedings. Record information so that it makes sense to anyone who
may read it at a later date. Always sign and date recorded information.

Record keeping is an integral part of professional practice and should assist the
process. It is not separate from the process and not an optional extra to be fitted
in if time and circumstances allow.

2.1 Record Keeping — The Procedure

Whenever a concern, disclosure or allegation of abuse is made, all agencies
should keep clear and accurate records and each agency should identify
procedures for incorporating all relevant agency and abused person’s records
into a file to record all action taken. In the case of providers of services, these
should be available to the purchasers of services and to the Registration and
Inspection Units.

2.2  When should information be recorded?

(a) Records must be kept from the time that a concern, allegation or
disclosure is made.

(b) Each entry must be dated, timed and signed.

(c) The name of the person recording the information must be written in full.
Do not use initials.

2.3  What to record?

(a) All entries must provide factual information, e.g. times, dates, names of
people contacted.

(b) All contact with the abused person and alleged perpetrator must be
recorded.

(c) Record the exact words the abused person and the alleged perpetrator
used.

(d) All consultation with a manager and/or senior manager must be
recorded.

(e) When contacting other agencies, the questions asked and information
received must be recorded.
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(f) If a decision is made not to contact the Police, the details of why this
decision was made and on whose authority it was made, must be
recorded.

(g) All telephone calls, those received and made in relation to the abuse
must be recorded even if there was no reply to outgoing calls.

(h) Decisions taken at any meetings must be recorded.

(i) Itis essential to demonstrate how an assessment of risk, responsibilities,
rights, autonomy and Protection of the abused person was undertaken.

() If no investigation is to take place, the reasons why and on whose
authority this decision was taken must be recorded.

(k) The record must provide a clear but concise account of exactly what
happened and the actions that followed.

2.4 How to record information:

(a) All records should be typed if possible.

(b) If this is not possible, they must be written in black ink and must be
legible.

(c) Any alterations to records must be made by drawing a single line
through the words.

(d) Correction fluid must not be used.

(e) Any rough notes made during the investigation must be kept with the
record.

(f) Minutes from meetings must be kept with the record.
(g9) Minutes from the case conferences must be kept with the record.
(h) All risk management plans and reviews must be kept with the record.

25 Legal Requirements

Records should not breach a person’s legal rights.
All agencies should identify arrangements, consistent with the Data Protection

Act 1998, for making records available to those affected by and subject to the
investigation.
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2.6 Service User as Perpetrator

If the alleged perpetrator is a service user, then information about his/her
involvement in an Adult Safeguarding investigation, including the outcome of the
investigation, should be included on his/her case records.

2.7 Storing of Information

All records must be stored in accordance with each agency’s policies with regard
to the Data Protection Act 1998.

3. Medical Examination

Following allegations of physical and/or sexual assault, consideration will be
given to organising a medical examination of the abused person and the alleged
perpetrator. The decision to carry out an examination will be taken by the Police
or during the strategy meeting. Any examination will be carried out by a Forensic
Medical Examiner who will be contacted by the Police.

3.1 In these circumstances:

(a) Ensure that no one has physical contact with either the abused
person or the alleged perpetrator as cross-contamination can
destroy evidence. It is acknowledged that if you are working alone,
you may have to comfort both the abused person and the alleged
perpetrator, e.g. if the alleged perpetrator is a service user. You will
need to be aware that cross-contamination can easily occur.

(b)  Where appropriate, protect bedding and do not wash it.
(© Preserve any bloodied items.
(d) Preserve any used condoms.

3.2 In situations of theft/financial abuse

@ Ensure that receipts, bank books, bank statements, benefit books
are secured.

3.4 Methods of Preservation

@) For most things, use clean brown paper, if available, or a clean
brown paper bag or a clean envelope. If you use an envelope, do
not lick to seal it.

(b) For liquids use clean glass wear.
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(© Do not handle items unless necessary to move and make safe.

4. Body Maps

The body map is a useful way of recording injuries as an aid to later diagnosis. It
is important to record what can be seen. For monitoring purposes a new body
map should be used on each occasion. It is necessary to be consistent when
recording injuries so that comparisons can be made with the other earlier maps.

4.1 How to record

Describe any marks, swellings, lacerations or other injuries
carefully (cuts, bruises, scratches).

Describe the colour (brown/yellow/blue), size and shape of any
bruises and indicate their location on the body map. Describe any
pattern if there are any bruises close together.

Briefly list any relevant circumstances witnessed, such as anger or
aggression by victim or by anyone in contact with the victim.

Record any explanations of injuries given immediately by the victim
and any other witnesses.

Ensure that for each map completed the date and time they were

completed are clearly entered along with the name of the person
completing the map.
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BODY MAP

Name:

DoB:

State part/aspect of body:

Please identify part/s of body affected on diagram below:

Completed by (print name):

Signature:

Designation: Department:

Date/time form completed:
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Rscishe F|low Chart of Response To Abuse

4

Identification of Possible Abuse
Determine if referral is to be made through safeguarding
procedures.
If not respond as necessary (e.g. close, refer direct to Police
etc)

\ 4

Refer to Adult Services Central Duty Team (01942) 828777
Case passed on to social work team if appropriate.

\ 4

Allocation of Case to Social Worker
Determine if case should be considered within safeguarding
procedures and if so,
Strategy Meeting to be held within 3 working days of referral

A 4

Strategy Meeting
Arranged via Adult Services
Examination of all relevant information
Decision as to whether to proceed within safeguarding
procedures.

A 4

Investigation
Details of necessary investigations and process to be followed

agreed at Strategy Meeting.
Case Conference to be held within 10 working days of Strategy
Meeting.

A 4

Case Conference
Consider all available reports.
Reach consensus as to whether abuse has occurred.
Decide on Protection Plan if necessary
Decide whether to close from safeguarding perspective, re-
conference or arrange review.
Case Conference Review to be held within 10 working days of
Case Conference.

\ 4

Case Conference Review
Review implementation of Protection Plan
Arrange new review date or close.
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It should be emphasised that this Flow Chart represents a simplified overview of
safeguarding procedures and should be read in conjunction with Wigan’s Multi
Agency Policy And Procedures for Protecting Vulnerable Adult from which it is
taken.

It is the responsibility of agencies to ensure that they complete actions
which they have accepted as necessary for them to do.

Cases can be closed within safeguarding procedures at any stage if this is
appropriate.

Where appropriate and necessary cases can be referred to other
procedures (e.g. disciplinary, complaint etc).

If the abuse is discovered when the abused person is in hospital it should
be reported to the appropriate hospital social work team.
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Appendix The Strateqy Meeting

I

The first strategy meeting should take place as soon as is practicably possible
after the notification of an incident or concern of abuse but always within 3
working days. In instances where this does not happen reasons should be
recorded on the diary sheets of the case file and copy sent to the Safeguarding
Services Support Team.

There will be some cases where the strategy meeting will need to be held

immediately after the receipt of the notification of the incident or concern of
abuse.

1.1 Purpose of the Strategy Meeting

The purpose of the strategy meeting is to share information with all relevant
parties and to agree whether an investigation under the procedures is needed.
In the event that further investigation is needed the meeting will agree who is to
investigate, how it will progress and agree target dates for agreed actions. An
interim protection plan needs to be agreed to protect the vulnerable adult and
reduce risk to the vulnerable adult while the investigation takes place.

1.2 Arranging the Strateqgy Meeting

It is the responsibility of the lead social worker, in consultation with their team
manager, to arrange the strategy meeting. The team manager will have the
responsibility of chairing the strategy meeting.

Invitations to participants should state the purpose of the strategy meeting and
should be in a format which all participants can understand. Participants should
be advised that the proceedings are being conducted in strictest confidence. The
overriding consideration should be to protect the vulnerable adult from further
harm.

1.3  Who might attend the strategy meeting

The following is a list of people who may be invited to attend the strategy
meeting. However only those who are necessary to provide information or to
participate in the investigation of the specific case, should be invited:

Carers and/or advocate

Managers from investigating agencies
Police

Social Worker/Care Co-ordinator
Team Manager
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Local Authority legal representative
Community psychiatric nurse/ community nurse
Domiciliary Care Manager

Housing Manager

Health visitor/district nurse

General Practitioner

Human Resources

Environmental Health Officer
Psychologist

Psychiatrist

Voluntary agencies

Geriatrician

Care Quality Commission (CQC)
Probation Officer

Contracts Section representative

This is not an exhaustive list.

Respect for the views and wishes of the vulnerable adult will always be
maintained and the need for confidentiality protected. Any decision to override
the views of the vulnerable adult will always be taken in consultation with others
and the reasons recorded. The contents of the recordings from the strategy
meeting should not be disclosed to any third party without the consent of the
Chairperson.

In emergency situations this meeting may be convened quickly and in unusual
situations where time is extremely important . It is vital that in such instances
each person involved is aware of the procedures and their role within them. For
example, if the Police are called to a serious incident they need to be the first to
interview either the alleged abused person and/or the alleged abuser. However
they may require vital information from people who know the alleged abused
person in order to carry out that interview in a satisfactory manner, i.e. if they
need to have someone who is able to sign, a persons concentration span etc.
The social worker/care coordinator still has lead responsibility for coordinating
this and no one including the social worker/care coordinator or care staff, should
speak to the alleged abused person about the incident ( after the initial
disclosure) until this process has been carried out.

In some situations a ‘virtual' meeting may be appropriate. This would consist of a
series of telephone, e mail correspondences and conversations with relevant
people. In this case all dates and times of such correspondence should be noted
on the case file. Whether a virtual or actual meeting is appropriate will be
determined by such considerations as the complexity of the situation and time
frame. It is best practice to hold an actual strategy meeting as described above
wherever possible. If in doubt consult with the Safeguarding Service Manager.
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It may also be appropriate to have more than one strategy meeting in complex
situations.

1.4 Preparatory responsibilities of the investigati ng Social
Worker/Care Co-ordinator for the strateqy meeting

The Social Worker/Care Co-ordinator should complete the following as
necessary:

Ensure everyone who needs to be present at the strategy meeting has
been informed

Produce a report either written or verbal outlining the facts of the
allegation or disclosure.

Obtain the views and wishes of the vulnerable adult.

Consider if there are grounds for immediate protective action on either
an informal basis or through legal action which would be in the best
interests of the vulnerable adult.

Where the concern is regarding the resident of a residential home or
nursing home ensure that Care Quality Commission has been
informed.

Identify any issues in respect of confidentiality

Determine if there are indications that others might be at risk

Decide if there is a need for the vulnerable adult to be medically
examined. What arrangements have been made

Determine if the Police still need to undertake a formal disclosure
interview. What arrangements have been made

Consider how the vulnerable adult will respond to the investigation
Decide if there are any risks for the vulnerable adult in respect of the
alleged perpetrator

Consider if the vulnerable adult will attend the strategy meeting; if not
how can they contribute to the planning process

Identify any issues of capacity

Decide if an Independent Mental Capacity Advocate (IMCA) will be
needed.

Decide if an interpreter will be needed

Consider whether all relevant issues of gender, race, culture, language
and communication have been considered

Finalise what arrangements should be made for interviewing the
vulnerable adult

Consider who should be involved in the interview
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1.5 Preparatory responsibilities of other involved agencies

Any agency attending a Strategy Meeting should complete the following as
necessary:

Ensure the verification process has been undertaken

Ensure that recordings made under the verification process are
brought to the meeting.

Up to date information regarding the vulnerable adult is provided.
Relevant background information which may influence the decision is
provided.

Where relevant, information regarding the alleged abuser is provided.
Ensure appropriate people attend the meeting.
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Appendix Investigation

I

11

2.1

2.2

2.3

3.1

3.2

3.3

Purpose of the Investigation

The purpose of the investigation is to find out if and how the vulnerable
adult has experienced abuse. To determine the risks to the vulnerable

adult and any other vulnerable adult and formulate a protection plan to
remove or reduce risks.

Responsibilities

The responsibility for coordinating all vulnerable adult investigations lies
with the appropriate Department of Adult Services team manager and a
lead social worker.

Investigations are a multi agency responsibility and responses to
allegations or concerns may necessarily involve more than one agency.
Agencies will take on appropriate activities dependant on the nature of the
allegation e.g. the Police will undertake criminal investigations.

An investigation must take place if :-
The person experiencing abuse has the capacity to make informed
decisions about what actions they want to take and they ask the
department to coordinate that response.
The person who is thought to be experiencing abuse does not have the
capacity to make informed decisions about what action they may wish
to take( if any) in response to any abuse they may be experiencing.
There is a legal responsibility for the person or a duty of care.
A serious crime has been committed and/or others may be at risk of
harm

Planning and conducting the interviews/investiga tion

A strategy meeting must be held before beginning an investigation (See
Appendix 5)

The following will have been decided at the strategy meeting:

Who will be interviewed
When they will be interviewed
Who will conduct the interviews

If there is a possibility of criminal proceedings, it is important that repeat
interviews are avoided as evidence may become contaminated. If there is
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3.4

3.5

3.6

3.7

3.8

a possibility of criminal proceedings the Police will direct any disclosure
interview. Unnecessary repeat interviews should be avoided.
Consideration needs to be given regarding the risks that the scenario
holds for the abused person, alleged perpetrator and others, It is
necessary to continually be prepared to review the assessment of risk to
ensure continued safety and protection of all.

If the Police are not investigating but the investigation involves a member
of care staff, the strategy meeting should have considered how best the
interview with the alleged perpetrator should be conducted. Disciplinary
proceedings should not commence until this discussion has taken place
unless exceptional circumstances make this necessary. The responsibility
for investigating the alleged abuse remains with the Department of Adult
Services and the process should not be handed over to a provider to
investigate. These procedures focus on the needs of the service user.
Disciplinary procedures are focused on the employee. The strategy
meeting should, however, provide the forum to decide how and by whom
an interview takes place and what information can be brought back to
inform the investigation and any case conference.

In all cases where an investigation takes place, two workers should
conduct the interview. One must be a qualified experienced Social
Worker/Care Co-ordinator who has completed the prescribed training in
respect of the Safeguarding of Vulnerable Adults.

The second person could be someone with knowledge of the person; an
allied health professional; someone with specialist skills who would be of
assistance during the interview. There must be an accurate record of the
interview.

Alleged perpetrators may also be vulnerable adults themselves, in that
they may have learning disabilities or mental health problems and are
unable to understand the significance of questions put to them or their
replies. In these circumstances they should be assured of their right to the
support of an appropriate adult whilst they are being questioned by the
Police under PACE. Victims of crime and withesses may also require the
support of an appropriate adult.

The role of the appropriate adult is a dedicated role. The role implies legal
obligations and cannot be attributed to someone after the interview,
especially if that person thought they were a lay person. It would not be
appropriate for the Social Worker/Care Co-ordinator present at the
interview in a supporting role, to also take on the role of appropriate adult.

93



4.

4.1

5.

5.1

Good practice quidelines for planning the interv iew

The interview needs to be planned and a record made of the plan. Before
the interview consideration should be given to :-

The vulnerable adult (person)

The person’s right to self-determination - they must be consulted at
every stage

The available options which should be put to the person for
consideration

Relevant information about the person’s history should be obtained
from appropriate sources.

Whether the person has a sensory impairment (if this is not already
known)

Establishing if spoken English is their first language

Establishing if the person can communicate without specific assistance
The need to be aware of signs of discomfort or distress

Preparing the Person

Preparing does not mean coaching, i.e. telling someone what to say.

The person should be told the purpose of the interview

They should meet the interviewers at least once before the interview
The interviewers should introduce themselves and colleagues fully and
clearly,

The interviewer should state their job title and which
department/agency they are from.

Interviewers should provide proof of identity.

The interviewers should ensure they speak clearly.

The interviewers should be honest and up front about the purpose of
the interview.

The boundaries of confidentiality should be explained. This should be
done at the outset of any investigation. It should be made clear at this
stage that all information disclosed or discussed must be shared with
the relevant worker’s Line Manager.

The issue of confidentiality should be borne in mind throughout an
interview as the person may disclose incidents of abuse other than
those being investigated.

Communication

It is essential to gain an understanding of how the person communicates.
It may be appropriate for the interview to be facilitated by someone who
knows the person well.
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6.2

6.3

It should not be assumed that a family member, carer would be the most
appropriate person to facilitate the meeting. It can be distressing and
embarrassing to discuss details of the abuse, which has occurred with
family members and/or carers present.

The investigating officers would need to be satisfied that the facilitator was
not involved directly with the situation.

Establish if there is a need for:

(a) Translation/interpretation/communication boards/a sign language
interpreter/Makaton

(b) If so, who will be responsible for organising these things

(c) Does the person need an advocate?

(d) Independent Mental Capacity Advocate (IMCA)

In some instances a speech and language therapist may be able to assist in
assessment/communication.

9.2

9.3

9.4

The Venue

Consideration should be given to where it is most appropriate to hold the
interview, taking into account issues such as the comfort and safety of the
vulnerable adult and confidentiality. Any access or communication aids
should also be considered.

The Interviews

Consideration should be given to the needs of the vulnerable adult and
any measures which may be needed in order to ensure that the interview
process is as person centred as possible, taking into consideration such
issues as the length of interviews and any breaks which may be needed
for the benefit of the vulnerable adult.

Interviewers should always ensure that they are well prepared and
conduct themselves appropriately.

Interviewers should be aware of the specific skills needed in such
interviews in order to obtain an accurate account of the incident under
investigation.

It is important that the abused person is supported throughout the
investigation and interview stages. However, it is essential that they are
also supported after the investigation. The most appropriate person to
provide support should have been identified prior to the interview
investigation taking place.
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9.5

9.6

10.
10.1

Whatever the outcome of the investigation the abused person’s wishes
must be taken into account and their wishes incorporated into a risk
management plan, if necessary.

The investigation is complete when all of the information required for
protective planning has been obtained and joint decisions are required on
the most effective way forward. At this point the Team Manager will
normally call a case conference. If a decision is made not to call a case
conference, the reasons must be recorded on the Adult Safeguarding
Monitoring Form.

Recording The Interview

It is essential that the interview is written up in detail as soon as possible
by the investigating officer. The record should be signed and dated by the
author and, wherever possible, countersigned as a true record by the
second person present.
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Appendix Case Conference

"

A case conference should be called within 10 working days of the strategy
meeting. Any reason for the delay in holding a case conference should be noted
on the appropriate case file.

1.1 Purpose of the case Conference

The purpose of the case conference is to establish, on the balance of
probabilities, whether abuse has occurred and if necessary, to seek to prevent
further abuse by developing a Protection Plan. The Protection Plan will
incorporate recommendations on how the abused and / or others who may be at
risk can be protected, including consideration of criminal or civil proceedings.

The case conference offers the opportunity to share decision making and should
benefit the investigation and future care. Such a meeting should be held if itis in
the best interests of the vulnerable adult.

The case conference achieves its purpose by considering the investigation report
and any other reports:
- Exchanging information in a multi-disciplinary forum;
Assessing the victim’s situation and degree of risk;
Agreeing the management of the risks;
Making decisions and recommendations which are to he
implemented.

It should formulate a plan to secure the future welfare of the victim and make
arrangements for monitoring and reviewing the case. This will include clarifying
roles and responsibilities for the various professionals involved.

The record of the case conference should indicate the extent and nature of the
risk to which the vulnerable adult is exposed. It should also identify the
circumstances where the case conference would need to be reconvened.

The case conference may agree that abuse has taken place but the vulnerable
adult does not want to accept any advice or services. If they are competent to
make informed decisions the their right to choose will be respected even though
they may continue to be exposed to the risk of abuse.

1.2 Arranging the Case Conference

It is the responsibility of the team manager and the lead social worker to identify
the appropriate attendees of the case conference. A request will then be
forwarded to the Safeguarding Support Services Team, who will wherever
possible chair, arrange and minute the case conference. If they are unable to do

97



so the appropriate Service Manager or Team Manager, Department of Adult
Services will chair the case conference and the responsibility for making the
arrangements and identifying a minute taker will be with the team manager and
lead social worker.

1.3 Who might attend the Case Conference

The following is a list of people who may be invited to attend the case
conference:

Investigation Officer / Social Worker / Care Co-ordinator
Vulnerable adult and their advocate / IMCA

General Practitioner

Healthcare staff

Consultant / casualty doctor

Police representative

Adult Care Service Workers

Local authority legal representative

Vulnerable adults legal representative

Housing representative

Benefit agency representative

Care Quality Commission

Any other significant people involved with the vulnerable adult including
relatives.

During the case conference there will be circumstances when it will not be
possible to share all of the information (for example information from a Police
enquiry) in the presence of the vulnerable adult, carer or representative of any
residential or nursing home establishment where abuse may have taken place.
The person chairing the case conference will need to ensure that they are
conducted in a way that gives due regard to confidentiality.

1.4 Preparatory Responsibilities of the Investigati ng Social
Worker / Care Co-ordinator

The Investigating Social Worker / Care Co-ordinator should produce a report
which, (if appropriate) should have been discussed with the vulnerable adult prior
to the case conference. It should be made available to the chair of the case
conference no later than 3 working days prior to the case conference. The report
should include the following:

Individual / family / significant persons information — names, ages,
relationships, addresses

Events surrounding the incident

Circumstances leading to the case conference
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Findings of the investigation to date
Relevant background information

Home environment

Social networks

Community support

Any financial issues

Cognitive and behavioural factors
Capacity issues

Concerns / risks / issues to be addressed
Other agencies views

Vulnerable adult views and wishes
Desired outcome

Contributors / sources of information for the report
Overall risk assessment
Recommendations

1.5 Preparatory Responsibilities of other agencies involved

Any agency attending a case conference should, wherever possible, submit

reports which assist in delivering relevant information in a structured and

thorough manner. The report should contain all relevant information in respect of
the agencies involvement with the subject of the case conference and specific

circumstances of the alleged abuse. If no written report can be produced an

attendee should prepare themselves to provide relevant information verbally.

1.6 The Structure of the Case Conference

The format of the case conference should be as described below:

The Chairperson should explain the purpose of the case conference
The Chairperson will confirm confidentiality with all participants

The Chairperson will read the Equal Opportunities and Dignity and
Respect statements and confirm agreements.

The Chairperson will outline the structure of the meeting.

The Chairperson will ask all participants to introduce themselves, and
explain their role.

The Investigating Social Worker / Care Co-ordinator’s report will be
presented and discussed.

Other reports will be discussed and attendees invited to provide all
relevant verbal information.

The vulnerable adult, if present and / or their advocate will be invited to
express their views, as will any family members who are present.

The carer/s will be invited to express their views.

If present, the alleged perpetrator of abuse will be invited to express their
views.
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The conference will discuss information presented in order to reach a
conclusion.

Risk and needs will be assessed.

The Chairperson will summarise discussions.

The decision will be made by the professionals attending the meeting as
to whether, on the balance of probabilities, abuse has occurred, not
occurred or is inconclusive. Any person suspected of abusing the subject
of the conference will be asked to leave before a decision is made. Any
agency whose staff or care provided, is suspected to have caused abuse
will also be asked to leave before a decision is made.

The Protection Plan will include key responsibilities and tasks of all
agencies / individuals involved (see also 7.4)

The Protection Plan will incorporate any wider learning points identified
and / or recommendations / actions points

The review and monitoring arrangements will be agreed

Wider learning points, actions points or recommendations may also be
made where the finding of the case conference is that abuse has occurred
or is inconclusive

1.7 The Protection Plan

The Protection Plan is agreed at the case conference to meet the identified
needs of the vulnerable adult and to protect them from abuse. The Plan must be
drawn up wit the involvement of the individual concerned or their advocate. Itis
important that the Plan attempts to identify ways of protecting the person from
future harm.

The Protection Plan will consist of agreed actions which will be the responsibility
of individual agencies to implement and will include the following:

Steps to be taken to maximise the vulnerable adult’s safety in the future.
Support, physical and / or emotional that will be needed

Modifications needed in the way services are provided

Supported needed if civil action is taken

A referral, if appropriate, to the Criminal Injuries Compensation Scheme
Who will oversee the risk management strategy as more than one agency
might have responsibilities

Date for the review of the Protection Plan

The Protection Plan will continue to be reviewed at predetermined intervals until
it is agreed at a review meeting that there is no longer any need for a Protection
Plan. The Protection Plan complements the care plan, therefore, if there is a
package of care in place, the package and the care plan will continue to be
reviewed.
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1.8 Review of the Protection Plan

This can be reviewed at any time following its implementation. However it is
recommended that the first review should take place at a period no longer that 10
days after the case conference.

All who have an input in respect of the Plan should be involved in the review
which should act in accordance with the recommendations of the case
conference.

Consultation with all involved in the Protection Plan should take place before a
decision is made to close the case.
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Appendix Serious Case Review

11

1.2

1.3

2.1

8

Introduction

The document “No Secrets” (March 2000) issued by DoH and Home
Office under section 7 of the Local Authority Social Services Act 1970,
gave guidance on developing and implementing multi-agency policies and
procedures to protect vulnerable adults from abuse.

The document “Safeguarding Adults” published by the Association of
Directors of Social Services (ADSS) in October 2005, provides a National
Framework of Standards for good practice and outcomes in adult
protection work. One of the standards in this document states that as
good practice the Adult Safeguarding Board should have in place a
serious case review protocol.

It is recommended in this standard that:

“There is a ‘Safeguarding Adults’ serious case review protocol.
This is agreed, on a multi-agency basis and endorsed by the
Coroner’s Officer, and details the circumstances in which a serious
case review will be undertaken. For example: when an adult
experiencing abuse or neglect dies, or when there has been a
serious incident, or in circumstances involving the abuse or neglect
of one or more adults. The links between this protocol and a
domestic violence homicide review should be clear.”

“There is a clear process for the commissioning and carrying out of
a serious case review by the partnership.”

Purpose of Serious Case Review

The purpose of having a case review is to:

Establish whether there are lessons to be learnt from the circumstances of
the case, about the way in which local professionals and agencies work
together to safeguard vulnerable adults.

Review the effectiveness of procedures

Inform and improve local inter-agency practice

Improve practice by acting on learning (developing best practice)

Prepare or commission an overview report which brings together and
analyses the findings of the various reports from agencies in order to
make recommendations for future action
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2.2

2.3

3.1

3.2

It is not the purpose of a case review to reinvestigate or to apportion
blame.

It is acknowledged that all agencies may have their own internal / statutory
review procedures to investigate serious incidents. This protocol is not
intended to duplicate or replace these as its emphasis is in respect of
multi-agency practice and procedure. Agencies may also have their own
mechanisms for reflective practice. This should not prevent a Serious
Case Review also taking place.

Criteria for Serious Case Review

The Wigan Adult Safeguarding Board has the lead responsibility for
conducting a serious case review.

A serious case review should be considered when:

A vulnerable adult dies (including death by suicide) and abuse or neglect
is known or suspected to be a factor in their death. In such circumstances
the Wigan Adult Safeguarding Board should always conduct a review into
the involvement of agencies and professionals associated with the
vulnerable adult.

A vulnerable adult has sustained a potentially life-threatening injury
through abuse or neglect, has been the subject of serious sexual abuse,
or has sustained serious and permanent impairment of health or
development through abuse or neglect, and the case gives rise to
concerns about the way in which local professionals and services work
together to safeguard vulnerable adults.

Serious abuse has taken place in an institution, or multiple abusers are
involved . In these circumstances the same principle of review apply.
They are, however, likely to be more complex, on a larger scale, and may
require more time. Terms of reference need to be carefully constructed to
explore the issues relevant to the specific case. For example failings or
inadequacies in the existing procedures.

A case suggests that the Wigan Adult Safeguarding Board may need to
change its protocols or procedures, or that protocols are not being
understood or acted upon.

The case falls outside the above criteria but may be high profile in the
media.
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4.1

4.2

4.3

4.4

5.1

6.1

Arranging a Serious Case Review

The Wigan Adult Safeguarding Board will be the only body, which
arranges any serious case reviews within Adult Safeguarding Multi-
Agency Procedures. The Board will determine the terms of reference and
criteria upon which any serious case review will be considered and the
process under which an application might be made.

Requests for a Serious Case Review may be made by the Coroner, MPs,
Elected Members or any member of the Board or any other agency that
the Board decides has a valid authority to do so. Any request must be
made in writing to the Chair of the Adult Safeguarding Board.

At least four agency or individual members of the Board must support the
request for arranging a Review.

In the event of a request being turned down, the reasons need to be
recorded in writing and the Chair of the Adult Safeguarding Board must
confirm the decisions for the agency making the request in writing, with an
explanation of why the request has been refused.

Setting Up A Serious Case Review

After discussing the request for a Serious Case Review with Board
members and obtaining agreement of at least four members for it to be
convened, the Chair will arrange for the Review to be established by:

Appointing an Independent Serious Case Review Chair.

Ensuring the Serious Case Review Chair receives adequate support.
Agreeing with the Independent Chair, individual terms of reference and
time scales for the review.

Agreeing membership of the Serious Case Review with appropriate
agencies. Any agency representative or other member must have the
experience and skills necessary to participate fully in the Review process.

Conduct of the Serious Case Review

Initial Meeting

This will agree:
The detailed terms of reference
The “evidence” required from each participant
The support and other resources needed (any perceived deficits to
be referred to Chair of Adult Safeguarding Board)
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6.2

6.3

6.4

6.5

Timescales within which the review process should be completed
Dates, times and venues of meetings

The nature and extent of legal requirements, in particular: Data
Protection, Freedom of Information and the Human Rights Act

Collection of Evidence

Each agency / person involved in the case being reviewed will be asked
to:

Present a comprehensive report on their agency’s actions in the
case

Ensure any other management reports, or other relevant
information is made available.

Attend relevant meetings to discuss issues raised by Review
Members.

Responsibility of Review

The Review Panel will:
Review and cross-reference all agency reports and reports
commissioned from any other source.
Form a view on practice and procedural issues.
Identify areas that should have been done differently.
Agree the key points to be included in the report and any
appropriate recommendations / proposals for action.

Issues Arising

If at any stage whilst undertaking the procedure contained in 6.3,
information is received which requires notification to a statutory body
regarding significant omission by individual(s) or organisations this should
be done without delay.

In these circumstances the Chair of the Review should report back to the
Chair of the Adult Safeguarding Board and a decision made as to whether
the serious case process is suspended.

A decision in respect of suspending the Review must be ratified by the
Safeguarding Board.

Report

Following considerations of relevant reports and other information
discussed the Review will produce an Overview Report, which brings
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7.1

7.2

together information, analyses findings and makes recommendations for
future action.

This report will be shared with relevant agencies to ensure accuracy and
fairness before being presented to the Safeguarding Board with an
Executive Summary report which can be made available to the public as it
must be produced in such a way that individuals involved cannot be
identified.

Acting on the recommendations of the Serious Cas e
Review

On completion, the Overview Report and Executive Summary will be
presented to the Wigan Adult Safeguarding Board, which will:

Debate the reports and issues raised by them.

Reach conclusions in respect of the report which can only be in
respect of endorsing the report or referring back to the Serious
Case Review for further consideration / clarification of identified
issues

Translate recommendations from the overview into an action plan
Monitor the progress made in the implementation of agreed actions
within an appropriate timescale.

The action plan will indicate:

Who will be responsible for various actions.

Time-scales for completion of actions

The Intended outcome of the various actions and recommendations
The means of monitoring and reviewing intended improvements in
practice and / or systems

To whom the report or parts of the report should be made available,
and agree the means by which this will be carried out

How to disseminate the report or key findings to interested parties
as agreed and provide feedback and debriefing to staff, family
members and where appropriate media.

Recommendations

The action plan will remain on the Wigan Adult Safeguarding Board
Agenda until such time that all recommendations have been implemented
or agreement is reached that it is appropriate to remove it in the light of
events that have occurred since the Action Plan was agreed.
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Annual Report

Reference to all Serious Case Reviews conducted within the year will be
included within the annual report produced by the Chair of the
Safeguarding Board, with specific comment on any relevant issues raised
by the Review.

Other Considerations to Serious Case Review

The right under the Freedom of Information Act and the
Environmental Information Regulations to request information held
by public authorities, known as the ‘right to know’, came into force
in January 2005.

There are ‘absolute’ and ‘qualified’ exemptions under the Act.
Where information falls under ‘absolute exemption’, the harm to the
public interest that would result from its disclosure is already
established.

If a public authority believes that the information is covered by a
‘qualified exemption” or “exception” it must apply the ‘public interest
test’.

The public interest test favours disclosure where a qualified
exemption or an exception applies. In such cases, the information
may be withheld only if the public authority considers that the public
interest in withholding the information is greater than the public
interest in disclosing it.

The Data Protection Act 1998
Children Act 1989 — updated 2004

There will be a need to address the budgetary requirements for
undertaking Serious Case Reviews

Time scales for the completion of Serious Case Reviews will need

to be put in place to ensure that the process is driven within a
timely and specific framework.

107



App%ndix ADSS Protocol for Inter-Authority

Investigation of Vulnerable Adult
Abuse

ADSS Protocol for Inter-Authority Investigation of Vulnerable Adult Abuse

This agreement was ratified by the ADSS on 20th February, 2004 and is
intended for adoption by all Local Authorities and Adult Protection Committees

1. Introduction

These arrangements recognise the increased risk to vulnerable adults whose
care arrangements are complicated by cross boundary considerations. These
may arise, for instance, where funding/ commissioning responsibility lies with one
authority and where concerns about potential abuse and/ or exploitation
subsequently arise in another. This would apply where the individual lives or
otherwise receives services in another local authority area

2. Aims

This protocol aims to clarify the responsibilities and actions to be taken by local
authorities with respect to people who live in one area, but for whom some
responsibility remains with the area from which they originated.

This protocol should be read in conjunction with Section 3.8 of ‘No Secrets’ (DoH
2000) and LAC (93) 7 Ordinary Residence- Which identifies these responsibilities
in terms of:

The authority where the abuse occurred in respect of the
monitoring and review of services and overall responsibility for adult
protection;

The registering body in fulfilling its regulatory function with regard to
regulated establishments; and

The placing authority’s continuing duty of care to the abused
person.

3. Principles

The authority where the abuse occurs will have overall
responsibility for co-ordinating the adult protection arrangements
(and, for the purposes of this protocol, be referred to as the host
authority)

The placing authority (i.e. the authority with funding/ commissioning
responsibility) will have a continuing duty of care to the vulnerable
adult.
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The placing authority should ensure that the provider, in service
specifications, has arrangements in place for protecting vulnerable
adults and for managing concerns, which in turn link with local
policy and procedures set out by the host authority.

The placing authority will provide any necessary support and
information to the host authority in order for a prompt and thorough
investigation to take place.

The host authority will make provision in service contracts, which
refer to this protocol, outlining the responsibilities of the provider to
notify the host authority of any adult protection concern.

4, Responsibilities of Host Authorities

4.1 The authority where the abuse occurred should always take the initial lead on
referral. This may include taking immediate action to protect the adult, if appropriate,
and arranging an early discussion with the police if a criminal offence may have
been committed.

4.2 The host authority will also co-ordinate initial information gathering, background
checks and ensure a prompt notification to the placing authority and other relevant
agencies.

4.3 It is the responsibility of the host authority to co-ordinate any investigation of
institutional abuse. If the alleged abuse took place in a residential or nursing home,
other people could potentially be at risk and enquiries should be carried out with this
in mind.

4.4 The Commission for Social Care Inspection should always be included in
investigations involving regulated care providers and enquiries should make
reference to national guidance regarding arrangements for the protection of
vulnerable adults.

4.5 There will be instances where allegations relate to one individual only and in these
cases it may be appropriate to negotiate with the placing authority their undertaking
certain aspects of the investigation. However, the host authority should retain the
overall co-ordinating role throughout the investigation.
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5. Responsibilities of Placing Authorities

5.1 The placing authority will be responsible for providing support to the vulnerable adult
and planning their future care needs.

5.2 The placing authority should nominate a link person for liaison purposes during the
investigation. They will be invited to attend any Adult Protection strategy meeting
and/ or may be required to submit a written report.

6. Responsibilities of Provider Agencies

6.1 Provider agencies should have in place suitable adult protection procedures to prevent
and respond to abuse which link with the local inter-agency policy and procedures set
out by the host authority.

6.2 Providers should ensure that any allegation or complaint about abuse is brought

promptly to the attention of Social Services, the Police, and/ or the Commission for
Social Care Inspection in accordance with local inter-agency policy and procedures.

6.3 Provider agencies will have responsibilities under the Care Standards Act 2000 to notify
their local CSCI area office of any allegations of abuse or any other significant incidents.

6.4 Provider agencies who have services registered in more than one local authority area
will defer to the CSCI area office relevant to the area in which the abuse took place.
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Appendix

Useful Contacts

10

Central Duty Team
The Duty Officer
Central Duty Team
Hyndelle Lodge

King Street

Hindley

Wigan

Tel. No: 01942 828777

Safeguarding Support Services Team
Department of Adult Services,

Leigh Area Office,

Town Hall,

Market Street,

Leigh,

WN7 1DY,

Tel. No: 01942 404532

Age Concern

68 Market Street
Wigan

WN1 1HX

Tel. No: 01942 241972

111

The Police

Greater Manchester Police
Tel. No. 0161 872 5050 (Ask for the
Detective Inspector for Wigan or Leigh).

Police Domestic Violence Unit
Tel. No: 0161 856 7954/5/7

Care Quality Commission North West
City gate

Gallowgate

Newcastle Upon Tyne

NE1 4PA

Tel. No: 03000616161

Wigan Family Welfare Advocacy Service
St Catherine’s House

Catherine Terrace

Scholes

Wigan

WN1 3IJW

Tel. No: 01942 707017



